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VEMORANDUM OPI NI ON

VELLS, Judge: Respondent’s Appeals Ofice determ ned that a
Iien and proposed | evy shoul d be sustai ned agai nst petitioner,

whi ch, pursuant to section 6330, tinely filed a petition for

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended, and all Rule references
are to the Tax Court Rules of Practice and Procedure.
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review of the determ nation. W review the determ nation for
abuse of discretion.

Backgr ound

The parties submtted this case fully stipulated, w thout
trial, pursuant to Rule 122. The stipulated facts and
acconpanyi ng exhibits are incorporated herein by reference and
are found as facts. At the tine the petition was filed,
petitioner’s business was in Massachusetts.

On January 17, 2003, petitioner filed a voluntary petition
with the U S. Bankruptcy Court for the District of Massachusetts
(bankruptcy court) under chapter 11 of the Bankruptcy Code, 11
U S C ch. 11, Reorganization. At the time, petitioner had
out standi ng enpl oynent tax liabilities, interest, and penalties
for taxable years 1998 through 2002.2 On March 31, 2003,
respondent filed a claimagainst petitioner (called a “proof of
clainm in bankruptcy parlance) with the bankruptcy court for
$458, 532, which included secured clains of $26, 000, unsecured
priority clainms of $278,399, and general unsecured clainms of
$154,133. Petitioner subsequently filed the first anended pl an
of reorgani zation (plan), which included, w thout objection from

petitioner, all of respondent’s aforenentioned clains. On

2Petitioner filed partnership returns (Forns 1065) for al
years at issue.
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Decenber 18, 2003, the plan was confirmed by order of the
bankruptcy court.

Under the plan, petitioner was to pay respondent $490.77 per
nonth for 60 nmonths on the secured clains and $7,086.41 per nonth
for 44 months on the unsecured priority clains.® The plan
further provided that installnments paid on the unsecured priority
clainms were to “first be applied to any ‘trust fund portion of
such tax,* then to any ‘non trust fund’ portion of said tax, and

then to any outstanding interest, in that order.” As to the

general unsecured clains, petitioner was required to pay a single
| unmp- sum di vi dend equal to 8 percent of respondent’s |listed
clains of $154, 133, or $12, 330.64.°

On February 10, 2004, petitioner tendered a check in the

full amount owed on the general unsecured clains. Petitioner’s

3The plan entitles respondent to collect interest on his
secured and priority clains at a rate determ ned under sec. 6621.
Petitioner, in calculating the installnment paynments due under the
pl an, estimated interest at a rate of 5 percent.

“As an enpl oyer, petitioner was required to withhold from
its enpl oyees’ paychecks the enpl oyees’ personal incone taxes and
Social Security taxes. See secs. 3102(a), 3402(a). Because
Federal |aw requires enployers to hold these funds in “trust for
the United States”, sec. 7501(a), these taxes are commonly
referred to as “trust fund” taxes, Slodov v. United States, 436
U S. 238, 242-243 (1978).

The general unsecured clains represent penalties assessed
on respondent’s unsecured priority clainms for taxable years 1998
t hrough 2002, with the exception of a sec. 6721 penalty assessed
in taxabl e year 1998, included in respondent’s proof of claimas
an unsecured priority claim Notably, respondent clained zero
for the sec. 6721 penalty in his proof of claim
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$12, 330. 64 check, however, was dishonored that sanme day. Over
the followng 7 nonths, an additional five checks totaling

$19, 366. 78 were di shonored as well.® Petitioner’s delinquency
pronpted respondent to issue a default notice to petitioner.

On January 24, 2006, respondent sent petitioner a Notice of
Federal Tax Lien Filing and Your Right to a Hearing Under Section
6320 (lien notice), informng petitioner that respondent had
filed notices of Federal tax lien for tax periods ending
Sept enber 30, 1998, June 30, 1999, Septenber 30, 1999, March 31,
2000, and Sept enber 30, 2000, through Decenber 31, 2002, and for
a civil penalty assessed under section 6721 for taxable year
1998. The liabilities for the quarterly tax periods, as well as
the civil penalty, were listed in the plan as unsecured priority
cl ai ms.

On January 25, 2006, respondent sent petitioner a Final
Notice of Intent to Levy and Notice of Your Right to a Hearing
(levy notice), covering tax periods endi ng Septenber 30, 1998,
and June 30, 2001, through Decenber 31, 2002, advising petitioner
t hat respondent intended to levy to collect the unpaid enpl oynent
tax assessnents set forth in the levy notice. These tax periods

were also listed in the plan as unsecured priority cl ains.

From Feb. 10, 2004, through Feb. 18, 2005, respondent
received a total of $75,059.81 in checks frompetitioner. Checks
worth only $43, 362. 39 were honor ed.
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On February 13, 2006, petitioner requested a collection due
process hearing (hearing) for both the lien and levy notices.”’
Respondent’ s Appeals O fice assigned the case to Settl enent
O ficer Lisa S. Boudreau (Settlenent O ficer Boudreau), an
inpartial officer with no previous involvenent with the unpaid
taxes. On July 26, 2006, Settlenent O ficer Boudreau held a
face-to-face hearing with petitioner’s representative, Thomas
Curran (M. Curran).

At the hearing M. Curran nade the foll ow ng contentions:
(1) Respondent had not abated all Form 941, Enployer’s Quarterly
Federal Tax Return, penalties as required under the plan; (2) the
section 6721 civil penalty for taxable year 1998 was di scharged
in the bankruptcy case; (3) respondent was not properly
desi gnating plan paynents; (4) the February 10, 2004, check was
not di shonored; and (5) respondent was not chargi ng the
appropriate interest rate on petitioner’s outstanding liability
pursuant to the plan.?®

On Novenber 30, 2006, Settlement O ficer Boudreau issued

Notices of Determ nation Concerning Collection Action(s) Under

I'n accordance with sec. 6320(b)(4), the lien hearing was
held in conjunction with the | evy hearing.

8nits brief petitioner did not address whether the anobunt
of interest being charged petitioner on its outstanding liability
is commensurate with the express terns of the plan. Accordingly,
we consider this issue to have been waived or conceded. See
Estate of Atkinson v. Conm ssioner, 115 T.C 26, 35 (2000), affd.
309 F.3d 1290 (11th G r. 2002).
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Section 6320 and/or 6330 sustaining the lien filing and the
proposed levy. In reaching her decision Settlenment Oficer
Boudr eau concl uded that all Form 941 penalties had been abated
and that the section 6721 civil penalty had not been di scharged.
Settlenment O ficer Boudreau further concluded that respondent
was, in nost cases, designating paynents received as required
under the plan.® She also found that petitioner had not net its
burden in proving that the February 10, 2004, check was not
di shonored. As to the interest charged on petitioner’s
outstanding liability, Settlenment O ficer Boudreau determ ned
that the plan expressly provided for interest to be cal cul ated
“based on the rate established fromtinme to tinme by the Secretary
of the Treasury” as provided in section 6621.1°

On January 3, 2007, petitioner tinely filed a petition with

the Court.

°Settlenent OFficer Boudreau intinmated that conpliance “wll
review the paynents and correct any that were not properly
desi gnated.”

1At the hearing petitioner proposed a short-term
instal |l ment agreenent as a collection alternative. Respondent
did not, however, consider petitioner’s request, given
petitioner’s failure to provide financial information and to
remain current wwth its inconme and enploynent tax return filing
and paynent obligations. See M Corkle v. Conmm ssioner, T.C
Meno. 2003-34 (refusal of an install nment agreenent not an abuse
of discretion when taxpayer fails to provide financial
information and is not current with estimted tax paynents).
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Di scussi on

Sections 6320 (lien notice) and 6330 (levy notice) entitle a
person to notice and the opportunity for a hearing when the
Comm ssioner files a lien or proposes to levy in furtherance of
the collection fromthe taxpayer of unpaid Federal taxes. At the
requi red hearing the Appeals officer conducting the hearing nust
verify that the requirenents of any applicable |aw or
adm ni strative procedure have been net. Sec. 6330(c)(1). The
taxpayer may raise any relevant issue relating to the unpaid tax,
the filing of the lien, or the proposed | evy, including spousal
def enses, challenges to the appropriateness of the collection
action, and collection alternatives. Sec. 6330(c)(2)(A). The
taxpayer may al so rai se challenges to the existence or anount of
the underlying tax liability “if the person did not receive any
statutory notice of deficiency for such tax liability or did not
ot herwi se have an opportunity to dispute such tax liability.”
Sec. 6330(c)(2)(B). Following the hearing, the Appeals officer
must determ ne whether the collection action is to proceed,
taking into account the verification the Appeals officer has
made, the issues the taxpayer raised, and “whether any proposed
col l ection action bal ances the need for the efficient collection
of taxes with the legitimte concern of the * * * [taxpayer] that
any collection action be no nore intrusive than necessary.” Sec.

6330(c) (3).
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Where the validity of the underlying tax liability is
properly in issue, the Court will review the matter de novo.
Respondent argues, and the Court agrees, that section
6330(c)(2)(B) precludes petitioner fromchallenging the
underlying tax liabilities because respondent’s subm ssion of his
proof of claimin the bankruptcy case afforded petitioner the

opportunity to contest respondent’s clains. See Kendricks v.

Comm ssioner, 124 T.C. 69 (2005). Consequently, the validity of

the underlying tax is not properly in issue and the Court wl|
review Settlement O ficer Boudreau s determ nation for abuse of

di scretion. See Sego v. Comm ssioner, 114 T.C. 604, 610 (2000);

Goza v. Conm ssioner, 114 T.C 176, 181-182 (2000). The abuse of

di scretion standard requires the Court to deci de whether the
Appeal s officer’s determ nation was arbitrary, capricious, or

wi t hout sound basis in fact or | aw M ddl eton v. Conm ssi oner,

T.C. Meno. 2007-120.

Petitioner asserts that Settlenent O ficer Boudreau abused
her discretion in sustaining the lien filing and proposed | evy.
Specifically, petitioner nmaintains that Settlenment O ficer
Boudreau erroneously determned the followng: (1) The plan
entitled respondent to collect $27,948.89 for the section 6721
civil penalty assessed in taxable year 1998; (2) petitioner had
t he burden of proving the February 10, 2004, paynment was not

di shonored; (3) petitioner’s paynents under the plan were
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properly credited to trust fund taxes; and (4) respondent had
abated all preconfirmation penalties.

A. Wether Settlenment Oficer Boudreau Abused Her Discretion in

Determ ning That the Plan Entitl ed Respondent To Coll ect
$27,948.89 for the Section 6721 Cvil Penalty

Petitioner clains the section 6721 penalty assessed for
t axabl e year 1998 was di scharged in the bankruptcy case as a
general unsecured claim Respondent contends that the penalty
was |isted as an unsecured priority claimin the plan, entitling
respondent to collect the $27,948.89 penalty upon default.

The parties agree that a confirmed chapter 11 plan will bind
the debtor and all creditors to the terns of a confirmed pl an.

11 U.S.C. sec. 1141(a) (2006); In re Space Building Corp., 206

Bankr. 269 (D. Mass. 1996); In re Penrod, 169 Bankr. 910 (Bankr.

N.D. Ind. 1994) (the plan is essentially a new and bi ndi ng
contract between debtor and creditor) affd. 50 F.3d 459 (7th Gr

1995); In re Stratton Goup, Ltd., 12 Bankr. 471, 474 (Bankr.

S.D.N. Y. 1981) (the appropriate renedy on default of a bankruptcy
plan is enforcenent of the plan prom ses). Upon the taxpayer’s
default the Internal Revenue Service nmay enforce paynents due
under a bankruptcy plan through its own adm nistrative processes.

In re Jankins, 184 Bankr. 488 (Bankr. E.D. Va. 1995).

Respondent’s proof of claim incorporated within the plan
W t hout objection frompetitioner, lists the section 6721 penalty

as an unsecured priority claim Respondent was therefore well



- 10 -
wWithin his rights to proceed with collection of the discharged
tax liability. However, respondent’s renedy is limted to the

obligations contained in the plan. [In re Depew, 115 Bankr. 965

(Bankr. N.D. Ind. 1989). Respondent assigned a value for the
penalty at zero in the colums marked “Tax Due” and “Interest to
Petition Date.” Moreover, the total anmount included for
respondent’s unsecured priority clains does not account for the
penalty. Consequently, respondent is not entitled to collect the
civil penalty. Settlenment Oficer Boudreau abused her discretion
in determning to proceed with collection of the section 6721

penal ty. 1!

1At the hearing Settlenent O ficer Boudreau erroneously
concl uded that because the penalty nmaintained its character as a
tax followng confirmation, In re Oficial Conm of Unsecured
Creditors of Wiite Farm Equip. Co., 943 F.2d 752 (7th Gr. 1991),
respondent could revive the original, preconfirmtion debt upon
petitioner’s default. Respondent’s reliance on Wiite Farmis
m spl aced.

In White Farm a debtor filed successive ch. 11 cases, the
second for the purpose of liquidation after the confirnmed plan in
the first ch. 11 case could not be fulfilled. Despite the
intervening confirmed plan the U S. Court of Appeals for the
Seventh Crcuit found that a priority claimof the Comm ssioner
for trust fund taxes retained its priority status in the second
ch. 11 proceeding. |In other words, the Court of Appeals
recogni zed that tax characteristics survive confirmation and
di schar ge.

Wiite Farm does not operate, as Settlenment O ficer Boudreau
woul d have it, to permt respondent to collect $27,948.89 nore
t han respondent was entitled to under the plan. The creditor in
White Farm sought priority in the second ch. 11 case for trust
fund taxes that renmai ned due under the first ch. 11 plan. The
status of the tax claimdid not entitle the creditor in Wite
Farm as respondent appears to argue here, to reinstate debt
di scharged under the first ch. 11 plan.
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B. Whether Settlenent Oficer Boudreau Abused Her Discretion in
Determ ning That Petitioner Had the Burden of Proving the
February 10, 2004, Payment Was Not Di shonored

Petitioner argues that the February 10, 2004, check for
$12, 330. 64 was not di shonored. Respondent clains the check was
di shonored and that petitioner has failed to neet its burden to
prove ot herwi se. W agree with respondent.

Petitioner has the burden of proving that the check was not

di shonored. See Hardie v. Commi ssioner, T.C Meno. 2007-335.

Respondent’s Form 4340, Certificate of Assessnents, Paynents, and

O her Specified Matters, shows a di shonored check of $12, 330. 64,

and petitioner has submtted no evidence to contradict the

inference to be drawn fromthat entry that the check was returned

for insufficent funds. Petitioner had anple opportunity to

produce a copy of the cancel ed check and failed to do so.

Consequently, petitioner failed to neet its burden. Settl enment

O ficer Boudreau's determnation on this issue was appropriate.

C. Wiether Settlenent Oficer Boudreau Abused Her Discretion in
Determ ning That Plan Paynents Were Properly All ocated

Towards Trust Fund Paynents and That Respondent Had Abat ed
Al Preconfirnation Penalties

Petitioner maintains that the plan paynents were not
properly credited to trust fund taxes as required under the plan.
Respondent admts that the inproper application of the paynents
has not been corrected. |Indeed, respondent concedes on bri ef
that he is currently in the process of ensuring that tw paynents

| abel ed “Undesi gnat ed Bankruptcy” of $859.41 and $3, 264. 48 are
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properly applied to the trust fund portion of petitioner’s
lTabilities.

Petitioner also maintains that Settlement O ficer Boudreau
abused her discretion in determning that respondent had abated
all penalties assessed before the confirmation of the plan.
Respondent further concedes on brief, and respondent’s Form 4340
reveals, that all penalties assessed before the confirmation of
t he plan have not been abated. |In particular, penalties for tax
peri ods endi ng Septenber 30, 2001, and Decenber 31, 2002, renain.

As to the foregoing concessions, we wll remand this case to
provi de respondent the opportunity to correct these erroneous
itens and to conply with the ternms of the plan and this opinion.

Petitioner’s request for attorney’s fees and costs wll be
deni ed because the request is premature. See Rule 231(a)(2).

We have considered all of the parties’ contentions and
argunments that are not discussed herein, and we find themto be
W thout merit, unnecessary to reach, irrelevant, or noot.

To reflect the foregoing,

An appropriate order wll

be issued.



