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MVEMORANDUM OPI NI ON

NAMERCFF, Special Trial Judge: Respondent determ ned

deficiencies in petitioners’ 1994, 1995, and 1996 Federal incone
taxes in the anpbunts of $2,250, $3,978, and $1, 965, respectively.
Unl ess otherwi se indicated, all section references are to the

I nternal Revenue Code in effect for the years in issue.
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After concessions,! the issue for decision is whether
petitioners are entitled to deduct Schedule A “away from hone”
expenses of $23, 149, $36, 402, and $22,532, for 1994, 1995, and
1996, respectively.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine their
petition was filed, petitioners resided in Row and Hei ghts,

Cal i forni a.

From January through April of 1994, Viadimr Saric
(petitioner) was unenployed. He lived in Row and Heights with
his wife and three daughters. Through CDI Corp. or CDI Personal
Services, Inc. (collectively referred to as CDI), a tenporary
enpl oynent agency, petitioner was assigned to work for Raytheon
Service Co. (Raytheon) as an electrical engineer for a Federal
Avi ation Adm nistration (FAA) project. Raytheon's office is
| ocated in Manhattan Beach, California. |In obtaining the job
w th Raytheon, petitioner was interviewed by Harry Moreau (M.
Moreau), an engi neer with FAA who was overseeing a project in
Fremont, California (the Frenmont project). The objective of the

project was to install two diesel generators which would provide

! The parties submtted a Stipulation of Settled Issues in
whi ch petitioners conceded all issues except for the issue stated
above.
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power for air flight controllers. M. Mreau asked petitioner to
cone to Frenont to work on the project, and petitioner agreed.
Fremont is approximately 400 mles frompetitioner’s hone.

Petitioner stayed in Frenont from Monday through Friday, and
he drove back to Row and Hei ghts every weekend to stay with his
famly. While in Frenont, petitioner stayed in a notel.
Eventual |y, petitioner noved into an apartnent with first a
weekly |l ease and then a nonthly | ease. According to petitioner,
M. Moreau, at any tinme, could have told petitioner that he was
no | onger needed. M. Mreau wuld tell petitioner whether he
was needed on the project fromweek to week. During the years in
i ssue, petitioner was needed in Frenont every week.

A project such as the Frenont project usually takes about 2
years to conplete. The Frenont project consisted of two phases.
For the first phase, a building was constructed with al
underground utilities to house the diesel generators. This phase
| asted fromJune 1994 to May 1995. The second phase involved the
installation of control panels, switch gears, and the two diesel
generators. Petitioner was asked to stay on for the second phase
which | asted from June 1995 to August 1996. During the first
phase, petitioner was consi dered an enployee of CD. |In between
phases, petitioner was hired as an enpl oyee of Raytheon. At no

time was petitioner reinbursed for his expenses.
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Petitioners claimthey are entitled to Schedule A “away from
home” enpl oyee busi ness expense deductions of $23,149, $36, 402,
and $22,532 for years 1994, 1995, and 1996, respectively.
Petitioner clains these expenses were for transportation to and
from Frenont and neals and | odging while in Frenont.

Respondent di sal |l owed the away from hone expenses.
Di scussi on

Deductions are a matter of |egislative grace. See New

Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934).

Taxpayers bear the burden of proving that they are entitled to

their claimed deductions. See Wlch v. Helvering, 290 U S. 111

115 (1933).

A taxpayer ordinarily may not deduct a personal expense.
See sec. 262. Section 162(a), however, allows a taxpayer to
deduct traveling expenses incurred while away from hone. A
t axpayer may deduct traveling expenses under section 162(a)(2) if
he satisfies the followng three conditions: (1) The expense
must be reasonabl e and necessary; (2) it nust be incurred while
away fromhone; and (3) it nust be incurred in the pursuit of a

trade or business. See Comm ssioner v. Flowers, 326 U. S. 465,

470 (1946). A “taxpayer shall not be treated as being
tenporarily away from hone during any period of enploynent if

such period exceeds 1 year.” Sec. 162(a).



- 5 -
Respondent contends that petitioner was not away from hone
whil e he was working in Frenont.
For purposes of section 162(a)(2), generally a taxpayer’s
home is the vicinity of his principal place of enpl oynent, not

where his personal residence is |ocated. See Mtchell v.

Commi ssioner, 74 T.C 578, 581 (1980). However, if a taxpayer’s

princi pal place of enploynent is tenporary rather than
indefinite, the taxpayer’s residence nay be considered the
t axpayer’s home, and the taxpayer may deduct the expenses
associated with traveling to and living at a job site. See

Peurifoy v. Conmm ssioner, 358 U S. 59, 60 (1958).

Petitioners contend that even though petitioner’s enpl oynent
on the Frenont Project |lasted 2 years, it was tenporary since it
was possible M. Mreau would have told himthat he was not
needed. In that sense, all enploynent is tenporary in that
enpl oyees, unless tenured, generally serve at the will of the
enpl oyer.

A place of business is a tenporary place of business if the
enpl oynent is such that termnation within a short period of tine

could be foreseen. See Albert v. Conmissioner, 13 T.C 129, 131

(1949). Conversely, enploynent is categorized as indefinite,
substantial, or indetermnate if its term nation cannot be
foreseen within a fixed or reasonably short period of tine. See

Stricker v. Conmm ssioner, 54 T.C 355, 361 (1970), affd. 438 F.2d
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1216 (6'" Gir. 1971). Enploynment which is tenporary may becone
indefinite due to changed circunstances or the passage of tine.

See Norwood v. Conmm ssioner, 66 T.C 467, 470 (1976). \Wether a

t axpayer’s enploynent is tenporary or indefinite is a question of

fact. See Peurifoy v. Conm ssioner, supra at 61; cf. Harvey v.

Commi ssi oner, 283 F.2d 491 (9" Cir. 1960), revg. 32 T.C. 1368

(1959).

Petitioner worked on the Frenmont project for 27 nonths.
Wil e petitioner was an enpl oyee of a tenporary services agency
(CDI') when first enployed in Frenont, petitioner had no reason to
bel i eve that such enploynment would be tenporary. 1In fact, it
ended up becomng a matter of |long duration. Thus his enpl oynent
was of an indefinite nature. |In My 1995, after working on the
project for 12 nonths, petitioner was hired as an enpl oyee of
Rayt heon and was asked to stay for phase two of the project.
| ndeed, petitioner remained in Frenont until August 1996.
Petitioner stated that a project such as the Frenont project
usually lasts around 2 years; therefore, there was a probability
that petitioner would work on the project for its entire
duration. Furthernore, the statute specifically states that
enpl oynent in excess of 1 year is not tenporary, see sec. 162(a),
and petitioner’s enploynent exceeded this limtation.

At trial, petitioner stated that he drove back to Row and

Hei ghts every weekend for the personal purpose of being with his
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w fe and daughters. Petitioner also argued that he occasionally
had to go into the Raytheon office in Manhattan Beach because he
was required to attend safety training, or he had to pick up
supplies. Petitioner has offered no evidence of the frequency,
if any, of these office visits, but they were not every weekend.?
Furthernore, petitioner argued that he was assigned to the
Rayt heon of fice which was his principal place of business and
therefore his tax hone. Petitioner may have been
admnistratively assigned to the Raytheon office; however,
petitioner’s principal place of enploynent was at the Frenont
proj ect where he was needed Monday through Friday for 27 nonths.

Based on the record, we find that petitioner’s tax hone for
pur poses of section 162(a)(2) was in Frenont during the years at
issue. We find that petitioner maintained his residence in
Rowl and Hei ghts out of personal preference and not for business

reasons. See Conm ssioner v. Flowers, 326 U S. 465 (1946).

Accordingly, we hold that petitioners are not entitled to claim

deductions for traveling and living expenses paid in connection

2 In petitioners’ posttrial brief, they state for the first
time that petitioner had to bring in his tinme sheet to the
Rayt heon office every Friday. Petitioners offered no evidence at
trial to support this contention, and the record reflects
ot herw se.
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with petitioner’s enpl oynent since he was not away from hone.
To reflect the foregoing,

Deci sion will be entered

for respondent.




