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MVEMORANDUM OPI NI ON

JACOBS, Judge: Respondent determ ned a $130, 095. 30
deficiency in petitioner’s 2003 Federal inconme tax, a $29,271.44
addition to tax under section 6651(a)(1), a $7,155.24 addition to

tax under section 6651(a)(2), and a $3,356.85 addition to tax
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under section 6654(a).! This case is before the Court on
respondent’s notion to dismss for failure to state a clai mupon
which relief can be granted and to i npose a penalty under section
6673 (notion to dismss).

Backgr ound

When the petition in this case was filed, petitioner resided
in Maryville, Tennessee.

Petitioner failed to file an inconme tax return for 2003. In
addition, he failed to pay any tax for 2003, including estinmated
i ncone tax.

On Septenber 26, 2005, petitioner filed a petition wth the
Court seeking judicial review of respondent’s aforenentioned
determ nation of the deficiency and additions to tax for 2003.

In the petition, petitioner alleges he was required to file a
return only if (1) the Secretary through a designated del egate
obt ai ned approval fromthe Ofice of Managenent and Budget (QVB)
for a valid control nunber appearing on the formpetitioner is
required to file and authorizing the collection of incone tax
information and (2) petitioner’s inconme exceeds the exenpt anount

under section 151(d). No neaningful facts supporting

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year at issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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petitioner’s clainms of error with respect to respondent’s
determ nations for 2003 are contained in the petition.

On Cctober 27, 2005, respondent filed the notion to dism ss,
asserting that in the petition petitioner nmakes no cl ai ns of
factual error and asserts only frivolous | aw and | egal
concl usions. Respondent posits that petitioner has not alleged
any justiciable error with respect to the determ nati ons set
forth in the notice of deficiency or any facts in support of any
error. On Decenber 27, 2005, petitioner filed his notice of
obj ection to respondent’s notion to dism ss.?

Di scussi on

Rul e 34(b)(4) provides that a petition filed in this Court
shall contain “Clear and conci se assignnents of each and every
error which the petitioner alleges to have been commtted by the
Comm ssioner in the determ nation of the deficiency or

l[tability.” Further, Rule 34(b)(5) provides that the petition

2Respondent filed a nmotion to dismiss on simlar grounds in
petitioner’s lien and | evy case at docket No. 16369-05L
(collection case). A hearing on respondent’s notion in the
collection case was held on Dec. 21, 2005. Petitioner did not
appear at that hearing. On Dec. 23, 2005, the Court entered an
order of dism ssal and decision in the collection case. On Dec.
27, 2005, the Court received petitioner’s statenent of position
wWth respect to the collection case. See Rule 50(c).

Al t hough no hearing had been set for argunents on
respondent’s nmotion to dismss in this case, on Dec. 27, 2005,
petitioner filed a premature witten statenent of his position
Wi th respect to respondent’s notion to dismss. The Court
concludes that a hearing is unnecessary for the proper
di sposition of respondent’s notion to di sm ss.



- 4 -

shall contain “Clear and concise lettered statenents of the facts
on which the petitioner bases the assignnents of error, except
with respect to those assignnents of error as to which the burden
of proof is on the Conm ssioner.” Any issue not raised in the

pl eadi ngs i s deened conceded. Rule 34(b)(4); Jarvis v.

Commi ssioner, 78 T.C. 646 (1982); Gordon v. Conm ssioner, 73 T.C.

736, 739 (1980). The Court may dismss a case at any tinme and
enter a decision against a taxpayer for failure to conply with

the Court’s Rul es. Rul e 123; see Goza v. Conmm ssioner, 114 T.C

176 (2000); Klein v. Conm ssioner, 45 T.C. 308 (1965); Stephens

v. Conm ssioner, T.C. Menob. 2005-183; Wiite v. Comm ssioner, T.C.

Meno. 1981-6009.

The petition includes allegations that respondent failed to
denonstrate that petitioner is liable for Federal incone taxes.
Petitioner clains that he is not |iable for Federal incone taxes
because the OMB control nunber, 1545-0074, on the Form 1040, U. S.
| ndi vi dual I nconme Tax Return, for 2003 is invalid and does not
conply with the requirenents of the Paperwork Reduction Act of
1980 (PRA), 44 U.S. C. secs. 3501-3520 (2000). None of
petitioner’s allegations states a claimon which relief may be
gr ant ed.

Clainms that violation of the PRA excuses a taxpayer from
filing returns and/or paying taxes have been consi dered and

universally rejected as neritless by this and other courts. See,
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e.g., Janmes v. United States, 970 F.2d 750, 753 n.6 (10th Cr

1992); United States v. Neff, 954 F.2d 698, 699 (11th Cir. 1992):

Freas v. Commi ssioner, T.C Mno. 1993-552; Andreas V.

Conmi ssioner, T.C. Menp. 1993-551.

Petitioner argues that he is not obligated to pay Federal
i ncone tax because (1) the Internal Revenue Code does not assign
a value to the “exenpt anmount”, (2) the “exenpt anpbunt” appears
in IRS publications and instructions “ex post facto”, and (3) he
is not required “to conply with a law ‘ex post facto'”
Petitioner’s argunment is inconprehensible. [If petitioner neans
to assert that the taxation of incone in excess of the exenpt
anpunt is an ex post facto lawin violation of Article I of the
Constitution, that argunment has no nerit. The constitutional
prohi bition agai nst ex post facto | aws applies only to penal
| egislation that inposes or increases crimnal punishnment for

conduct predating its enactnent. Harisiades v. Shaughnessy, 342

U.S. 580, 594 (1952). The Ex Post Facto C ause is not applicable

in acivil context. Johannessen v. United States, 225 U S. 227,

242 (1912). The Federal inconme tax inposed under the Internal
Revenue Code is not penal |egislation and does not inpose or

i ncrease crimnal punishnment. Accordingly, inposition of Federal
i nconme tax on incone in excess of the exenpt anobunt does not
violate the Ex Post Facto Clause of the U S. Constitution. See

Karpa v. Conm ssioner, 909 F.2d 784 (4th Cr. 1990) (retroactive
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increase in penalty inposed for substantial understatenent did
not violate the Ex Post Facto Clause of the U S. Constitution),

affg. T.C. Meno. 1989-535; DiLeo v. Conm ssioner, 96 T.C. 858,

878 (1991) (anmendnent of section 6661 does not violate the Ex
Post Facto C ause of the U S. Constitution), affd. 959 F.2d 16

(2d Gr. 1992); Lyle v. Comm ssioner, T.C Meno. 1999-184

(section 86 does not violate the Ex Post Facto Cl ause of the U S.
Constitution), affd. w thout published opinion 218 F.3d 744(5th
Cr. 2002).

Lastly, petitioner maintains that unsubstanti ated statenents
on Fornms 1099 that he received inconme fromthird parties are not
sufficient to support respondent’s determ nations in the notice
of deficiency because the statements were not nmade under penalty
of perjury.® However, when a petition does not contain a
justiciable assignnent of error with respect to the
Comm ssioner’s determ nation, the Conm ssioner need not provide

the foundation for his determ nation. See Roat v. Commi ssi oner,

847 F.2d 1379, 1383 (9th Cir. 1988) (sustaining a Tax Court order
di sm ssing taxpayers’ case for failure to prosecute). Petitioner
has failed to assign error in the manner required by Rul e

34(b)(4) and (5) with respect to any itemincluded in the notice

of deficiency for 2003. Consequently, respondent was entitled to

SApparently, respondent determ ned petitioner’s incone for
2003 on the basis of third-party information.
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rely on the third-party information to determ ne petitioner’s

i ncone for 2003. See sec. 6201(d); Parker v. Conm ssioner, 117

F.3d 785 (5th G r. 1997) (when the taxpayer files no return or
ot her sworn statenment denying recei pt of unreported incone, the
Comm ssioner has no duty to investigate a third-party paynent

report); Silver v. Conmm ssioner, T.C Meno. 2005-281; Martinez v.

Conmi ssioner, T.C. Menp. 2005-213; Wite v. Conmmi ssioner, T.C

Meno. 1997-459.

In sum we find that petitioner failed to state in the
petition any justiciable basis on which this Court may grant him
relief. Because petitioner has failed to state a claimfor which
relief can be granted, we shall grant respondent’s notion to
dismss as to the deficiency in inconme tax for 2003 in the anmount

set forth in the notice of deficiency. See Funk v. Conm Sssioner,

123 T.C. 213, 216-217 (2004) (finding that a petition and an
amended petition failed to state a cl ai mupon which relief could
be granted when they | acked a clear statenent of error and
contai ned “nothing nore than frivolous rhetoric and legalistic
gi bberish”).

Petitioner’s failure to file and pay tax (including
estimated i ncone tax) was not due to reasonabl e cause, but rather
due to willful neglect. Accordingly, we find that the additions

to tax under sections 6651(a)(1l), 6651(a)(2) and 6654 are



- 8 -
applicable in the respective anounts set forth in the notice of
defi ci ency.

Respondent requests that this Court inpose a penalty
pursuant to section 6673 because petitioner has instituted this
proceeding primarily for delay. Respondent contends that
petitioner’s position is groundl ess and/or frivol ous, and that
petitioner filed his petition as a protest to paying incone
t axes.

Section 6673(a)(1l) provides that this Court may require a
taxpayer to pay to the United States a penalty not in excess of
$25, 000 whenever it appears that: (1) The taxpayer instituted or
mai nt ai ned the proceedings primarily for delay; (2) the
taxpayer’s position in the proceeding is frivolous or groundl ess;
or (3) the taxpayer unreasonably failed to pursue avail able
adm ni strative renedi es.

We have previously inposed a penalty pursuant to section
6673(a) (1) against petitioner for asserting argunents simlar to
t hose advanced herein. |In docket No. 16369-05L, petitioner
raised simlar frivolous argunents with respect to collection of
his inconme tax liabilities for 2000, 2001, and 2002, and
respondent filed a notion to dismss for failure to state a claim
upon which relief can be granted and to inpose a penalty under
section 6673. On Decenber 23, 2005, this Court entered an order

of dism ssal and decision in docket No. 16369-05L that respondent
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could proceed with the collection of petitioner’s tax liabilities
for 2000, 2001, and 2002, and we inposed a $5, 000 penalty
pursuant to section 6673(a)(1).

We find that petitioner has asserted frivol ous and
groundl ess argunents in this proceeding which are simlar to
t hose advanced in his prior case before this Court. W also find
that petitioner instituted this proceeding primarily for del ay.
Consequently, we hold that petitioner is liable for a $5, 000
penal ty pursuant to section 6673(a)(1).

To reflect the foregoing,

An appropriate order of

di sm ssal and decision will be

entered for respondent.




