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VEMORANDUM OPI NI ON

HOLMES, Judge: Robert Scharringhausen files incone tax
returns but does not always pay the tax due, a habit that finds
hi m owi ng nore than $30, 000 for the tax years 2001-03. The
Comm ssi oner assessed the anount due, and filed a notice of
federal tax lien (NFTL) to protect the governnent’s interest

agai nst the many other creditors Scharringhausen has accunul at ed.
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Scharringhausen offered to conpronmise his tax bill for $750, but
the IRS returned his offer because he hadn’t paid his 2004 tax
bill either. H's main argunent is that this was an abuse of

di scretion.

Backgr ound

Scharringhausen’s history of not paying his taxes reaches
back at least to the early *90s--there is an outstandi ng judgnent
agai nst himfor nearly $500,000 for unpaid incone taxes for 1991
and 1992, and for trust-fund-recovery-penalty taxes for 1990 and
1991.' He and sone of the firnms he controlled al so had ot her
probl ens, and later in the decade he served a short sentence for
bankruptcy fraud. After being rel eased, he went back into
busi ness, but failed to file returns in 1999 and 2000. See

Scharri nghausen v. United States, 91 AFTR 2d 651, 2003-1 USTC

par. 50,224 (S.D. Cal. 2003) (enforcing sunmons for records of

of fshore credit card use).

! Taxes that enployers withhold fromtheir enployees’ wages
are known as “trust fund taxes” because they are deened a speci al
fund in trust for the United States under section 7501(a).
Slodov v. United States, 436 U S. 238, 243 (1978). The
Commi ssioner may col |l ect unpaid enpl oynent taxes froma
“responsi bl e person” within the conpany; i.e., soneone who was
required to pay over the tax. The noney that’'s collected is
called a trust-fund-recovery-penalty tax. Sec. 6672. (Unless
otherwi se indicated, all section references are to the Internal
Revenue Code and Regul ations for the years at issue, and the one
Rule reference is to Rule 122 of the Tax Court Rules of Practice
and Procedure.)
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In 2001 he filed an untinely return showi ng that he owed no
tax, but the Conmm ssioner |ater assessed a deficiency for that
year of slightly nore than $1000. For 2002 and 2003,
Scharringhausen filed tinely returns that showed tax due, but he
had not made estimated tax paynents and did not pay the taxes
with the return. The Conm ssioner assessed the tax shown on the
returns for those years along with additions and interest for a
total bal ance of over $30,000. For his 2004 year,
Scharringhausen again filed a return--this one show ng nore than
$16, 000 owed--but again made no estimted tax paynments and no
paynment with the return

About the sane tine he filed his 2004 return,
Scharringhausen offered to settle his 2001-03 tax debt for a nere
$750, citing “doubt as to collectibility.” The Conm ssi oner
returned this offer as “nonprocessabl e’ because Scharri nghausen
was “nonconpliant” in that he had failed to pay his 2004 taxes.
After rejecting the conprom se offer, the Conm ssioner filed an
NFTL for the years 2001-03. Scharringhausen received a
Col I ection Due Process (CDP) Notice of the NFTL and then tinely
requested a CDP hearing. He also submtted a new offer-in-
conprom se (O C), offering to settle his unpaid 2004 tax bill as
wel |, again on grounds of doubtful collectibility. This time he
submtted a Form 433-A Collection Information Statenment for \Wage

Earners and Sel f-enployed Individuals reflecting 21 creditors’
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judgnments against himtotaling nearly $1.3 mllion. But he
refused to have the settlenment officer conducting the CDP hearing
consider this new offer, preferring to have it “worked on” by the
| RS Appeal s office in Tennessee to which he had sent it.

This left the settlenent officer conducting the hearing with
nothing to do but review Scharringhausen’s |IRS records and the
transcripts reflecting the RS s rejection of Scharringhausen’s
first offer (for 2001-03), verify whether all applicable |egal
and adm ni strative requirenents had been net, and consi der
Scharringhausen’s contention that the tax Iien was inproperly
filed and should be wthdrawn. She concluded the hearing by
sustaining the lien and issuing a notice of determ nation.

Scharri nghausen, a resident of California when he filed his
petition, appeals. The parties stipulated the facts and
submtted the case for decision without trial under Rule 122.

Di scussi on

Once a taxpayer fails to pay taxes after the IRS has sent
hi ma demand for paynent, his tax liability beconmes a lien in
favor of the United States against all of his real and personal
property. Sec. 6321. Filing a notice of that lien is
neverthel ess inportant because it gives the lien priority against

|ater-filing conpeting creditors. See sec. 6323(a); Behling v.

Comm ssioner, 118 T.C 572, 575 (2002). It also opens a short

wi ndow of tine during which a taxpayer nay denand a hearing to
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check whet her the Comm ssioner properly filed the lien, and take
a second | ook at whether the filing should be sustained. This
hearing is also a taxpayer’s chance to rai se an innocent-spouse
defense, offer collection alternatives, or denonstrate that the
Governnment’s collection effort is overly intrusive even after
taking into account the need to efficiently collect taxes.
Scharringhausen isn’t challenging his underlying tax
l[tability, so we review the Comm ssioner’s determ nation to see

if he abused his discretion. See Seqgo v. Conmi ssioner, 114 T.C.

604, 610 (2000); Goza v. Comm ssioner, 114 T.C. 176, 182 (2000).

Courts generally hold that a decisionmaker abuses his discretion
“when [he] makes an error of law * * * or rests [his]

determ nation on a clearly erroneous finding of fact * * * [or]
‘applies the correct law to facts which are not clearly erroneous

but rules in an irrational nmanner’.” United States v. Sherburne,

249 F.3d 1121, 1125-26 (9th Gr. 2001) (quoting Friedkin v.

Sternberg, 85 F.3d 1400, 1405 (9th Cr. 1996)); see also Cooter &
Gell v. Hartmarx Corp., 496 U S. 384, 402-03 (1990) (sane).

We can distill Scharringhausen’s objections to the notice of
determ nation into two: that the Conmm ssioner didn't follow
correct procedures in filing the lien, and that the Comm ssi oner
shoul d have accepted his first offer to conprom se the taxes

i nvol ved.
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A. Was the Lien Properly Fil ed?

The federal tax lien is inposed automatically once the
assessnment is made. Sec. 6321. No one disputes that the
Commi ssi oner properly assessed Scharri nghausen’s 2001-03 t axes
before the NFTL's filing in May 2005, that he nail ed notice-and-
demand letters to Scharringhausen within 60 days of each
assessnment’s date, and that the taxes remain unpaid. Thus the
settlenment officer correctly found that the NFTL was not filed
prematurely, or in violation of IRS procedures. Scharringhausen
(as best we can tell) argues that the NFTL was nevert hel ess
procedural ly inproper because section 6323(j)(1) gives discretion
to the Comm ssioner to withdraw a lien if, for exanple, it would
facilitate tax collection. Sec. 6323(j)(1)(C. This is a true
statenment, but we're hard pressed to see how wi thdrawi ng the NFTL
coul d possibly help collect the tax, given that Scharringhausen
had over $1 mllion in other outstanding judgments agai nst him

Nor did Scharringhausen satisfy the other provision of
section 6323 that he cited in the record--section 6323(j)(1)(D)--
which allows the NFTL to be withdrawn if doing so would be in the
best interests of the taxpayer and the United States. Though we
don’t doubt that the withdrawal of the |ien would benefit
Scharri nghausen, we’'re equally hard pressed to see how it would
benefit the United States, since the 21 judgnent liens already in

pl ace agai nst Scharringhausen make it much nore |ikely that
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w thdrawi ng the lien would sinply cause the governnent to | ose
its priority status against other creditors.?

B. Was It an Abuse of Discretion Not To Reconsi der
Rej ection of Scharringhausen’s First O C?

Scharringhausen al so contends that his offer to conprom se
his 2001-03 taxes was inproperly returned as “nonprocessabl e”

because he failed to pay his 2004 taxes. He cites Chavez v.

United States, 93 AFTR 2d 2004-2386, at 2004-2391 (WD. Tex.
2004) to support his contention that a “blanket” refusal to
process an O C for nonconpliance is an abuse of discretion. W,
however, have held that “reliance on a failure to pay current
taxes in rejecting a collection alternative does not constitute

an abuse of discretion.” Ganelli v. Comm ssioner, 129 T.C. 107

111-12 (2007). And at least the Fifth, Sixth, and Seventh

Circuits agree with us. Christopher Cross, Inc., v. United

States, 461 F.3d 610, 613 (5th Cr. 2006); Oumyv. Comm ssioner,

412 F.3d 819, 821 (7th Gir. 2005), affg. 123 T.C. 1 (2004);

Living Care Alternatives of Uica, Inc. v. United States, 411

F.3d 621, 630-31 (6th Gr. 2005).

2 The two other reasons for granting relief fromthe filing
of a NFTL are that the IRS didn’t foll ow proper procedures, sec.
6323(j)(1) (A, and that the taxpayer involved is current on an
instal |l ment agreenent, sec. 6323(j)(1)(B). The first is not
present here--the settlement officer reviewed the procedural
checklist and found the IRS had done its job correctly; the
second doesn’t apply because Scharringhausen had no install nment
agr eement .
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In OGumyv. Conm ssioner, 412 F.3d at 821, Judge Easterbrook

expl ai ned:

It would not do the Treasury any good if
t axpayers used the noney owed for 2004 to pay
taxes due for 1998, the noney owed for 2005
to pay taxes for 1999, and so on. That would
spawn nore collection cycles yet |eave a
substanti al unpaid bal ance. The Service’s
goal is to reduce and ultimately elimnate
the entire tax debt, which can be done only
if current taxes are paid while old tax debts
are retired. * * *

Scharri nghausen neverthel ess clains that the Conm ssioner
violated his own Internal Revenue Manual (I RM procedures in not
reconsidering the rejection of his OC  The IRM however, has no
force of law and gives no rights to taxpayers. Fargo v.

Comm ssi oner, 447 F.3d 706, 713 (9th GCr. 2006), affg. T.C. Meno.

2004-13; Thoburn v. Conm ssioner, 95 T.C 132, 141 (1990). And

we are puzzled by Scharringhausen’s insistence that the Iien was
i nproperly sustai ned because his 2001-03 O C was i nproperly
rejected, when he refused to have his 2001-04 offer considered as
a collection alternative. 1t is no abuse of discretion not to
consi der what a taxpayer asks not to be consi dered.

Scharringhausen’s final argunent is that “[t]he IRS [s]
current processes continue to prevent taxpayers fromutilizing
the Ofer in Conprom se by inposing barriers to entry and
unnecessarily returning offers.” This is not reason for finding
an abuse of discretion in this case--establishing a general

procedure for deciding when to accept O C and when to proceed by
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lien or levy is, as Judge Easterbrook concluded, “the sort of
decision commtted to executive officials.” Oum 412 F.3d at
821. That the IRS has exercised that discretion by limting
conprom ses based on doubt as to collectibility to those
taxpayers suffering fromreal financial hardship, rather than to
those trying to give the IRS tsuris by making multiple | owbal
offers and frustrating efforts to chase assets that have possibly
moved of fshore is perfectly reasonabl e.

Because there are no grounds on which to overturn the filing

of the NFTL, it is sustained and

Deci sion will be entered for

r espondent.



