PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opinion 2011-72

UNI TED STATES TAX COURT

ALl CE SCHNEI DER, Petitioner V.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 2712-10S. Filed June 16, 2011

Ali ce Schnei der, pro se.

Carmen N. Presinal -Roberts, for respondent.

JACOBS, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed. Pursuant to section 7463(b), the
decision to be entered is not reviewable by any other court, and
this opinion shall not be treated as precedent for any other
case. Unless otherwi se indicated, all section references are to

the Internal Revenue Code in effect for the year at issue, and
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all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

Respondent determ ned a deficiency of $7,500 in petitioner’s
Federal inconme tax for 2008. The issue for decision is whether
petitioner is entitled to the first-tinme honebuyer credit as
provided in section 36.

Backgr ound

Sone of the facts have been stipulated and are so found.

The stipulation of facts and the attached exhibits are
incorporated herein by this reference. Petitioner resided in New
York when the petition was fil ed.

Petitioner’s nother died testate on January 12, 2002. In
her will, petitioner’s nother bequeathed her property to her
seven children (including petitioner) “in equal shares, share and
share alike.” Thus petitioner inherited a one-seventh share of
her nother’s estate (sonetines referred to as the estate).

The estate held an ownership interest in a cooperative
apartnent in mdtown Manhattan (the co-op). On Septenber 17
2008, petitioner entered into a contract to purchase the co-op
fromthe estate for $235,000. The contract lists petitioner as

the “Purchaser” and the estate as the “Seller” of the co-op.!?

!According to petitioner, the attorney who represented both
her and the estate advised her that it would be “cleaner” to
purchase the co-op fromthe estate rather than from her siblings.
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One of petitioner’s sisters, in her capacity as the executrix of
the estate and under the powers granted to her by the nother’s
will, signed the contract on behalf of the estate. C ause 31 of
the contract provides that petitioner “shall be entitled to a
credit at closing of a sumequal to one-seventh of the ‘net’
profit to the estate fromthe sale after all expenses of the
estate in the sale, taxes, estate |legal fees, etc.”

Closing for the sale of the co-op occurred on Novenber 12,
2008. At closing, petitioner (1) received a credit of $29, 000
towards the purchase price (representing her one-seventh
distributive share of the estate) and (2) issued two checks--a
$23, 000 certified check and a $276 personal check, both payable
to the estate. Petitioner borrowed $185,000 to pay the renaining
amount owed on the purchase of the co-op.? On Novenber 16, 2008,
the estate, through the executrix, issued checks to petitioner’s
six siblings representing their respective distributive shares of
the estate.

Petitioner tinely filed a 2008 Federal income tax return on
whi ch she clainmed a first-tinme honebuyer credit of $7,500. Form

5405, First-Tinme Honebuyer Credit, was attached to the return.

°The record does not reveal the reason for the difference
bet ween the $237,276 sum of the aforenmentioned credit and
paynents ($29,000 + $23,000 + $276 + $185,000) and the $235, 000
pur chase pri ce.
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Di scussi on

Section 36(a) provides a refundable tax credit to the first-
ti me honmebuyer of a principal residence in the United States.

The anobunt of the tax credit is 10 percent of the purchase price
of the residence, with a limtation of $7,500. Sec.
36(b) (1) (A).°

Section 36(c)(1) defines a “first-tinme honebuyer” as any
individual (and if married, the individual’s spouse) having no
present ownership interest in a principal residence during the 3-
year period ending on the date of the purchase of the principal
resi dence. Section 36(c)(2) provides that the term “princi pal
resi dence” has the sanme neaning as that used in section 121.
Section 1.121-1(b)(1), Inconme Tax Regs., provides that a
resi dence includes a house or apartnent that a taxpayer is
entitled to occupy as a tenant-stockholder in a cooperative
housi ng corporati on.

Respondent does not dispute that petitioner qualifies as a
first-time honebuyer. Further, he does not dispute that the co-
op petitioner acquired qualifies as a “principal residence”
wi thin the purview of section 36. However, respondent asserts,

and we agree, that petitioner’s acquisition of the co-op from her

3Al t hough referred to as a “credit”, for the tax year in
question (i.e., 2008) the first-tinme honebuyer credit is
essentially a governnental, non-interest-bearing | oan i nasnuch as
the recipient taxpayer nust repay the credit over a 15-year
period. Sec. 36(f).
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nmot her’s estate does not qualify as a “purchase” for purposes of
section 36. Qur reasoning in this regard foll ows.

Section 36(c)(3) defines a “purchase” for purposes of
section 36.
SEC. 36. FIRST-TI ME HOVEBUYER CREDI T

(c) Definitions.--For purposes of this section--

* * * * * * *

(3) Purchase. --

(A) I'n general.--The term “purchase” neans
any acquisition, but only if--

(1) the property is not acquired froma
person related to the person acquiring such
property, and

(1i) the basis of the property in the
hands of the person acquiring such property
i s not determ ned--

(I') in whole or in part by
reference to the adjusted basis of such
property in the hands of the person from
whom acqui red, or

(I'l) under section 1014(a)
(relating to property acquired froma
decedent).

* * * * * * *

(5) Related persons.--A person shall be treated as
related to another person if the relationship between
such persons would result in the disallowance of | osses
under section 267 or 707(b) (but, in applying section
267(b) and (c) for purposes of this section, paragraph
(4) of section 267(c) shall be treated as providing
that the famly of an individual shall include only his
spouse, ancestors, and |ineal descendants).
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Petitioner’s acquisition of the co-op is not a “purchase” as
defined in section 36(c)(3). Petitioner acquired the co-op from
“related persons” in contravention of the mandate of section
36(c)(3)(A) (i), in that petitioner purchased the co-op fromthe
executrix of her nother’s estate, a related person.*

Petitioner maintains that (1) purchasing the co-op from her
nother’s estate is the “same thing” as purchasing the co-op from
her siblings, and (2) her siblings are not her |ineal
descendants. Thus, she posits her acquisition of each of her
siblings’ one-seventh interests in the co-op qualifies for the
section 36 tax credit.

Al t hough petitioner’s siblings ultimtely received the
proceeds fromthe sale of the co-op, petitioner’s acquisition of
the co-op was cast as a purchase fromher nother’s estate; and it
is a well-accepted tax principle that a taxpayer is bound by the

formgiven to the transaction. See Don E. Wllians Co. V.

Conmm ssi oner, 429 U.S. 569, 579-580 (1977); Senra v.

Commi ssioner, T.C. Menpb. 2009-79. In this regard, the Suprene

Court has held that a taxpayer nust accept the tax consequences
of his or her choice and nmay not enjoy the benefit of sone other

route he or she m ght have chosen to follow but did not.

4Sec. 267(b)(13), to which we are directed by sec. 36(c)(5),
provi des that “Except in the case of a sale or exchange in
sati sfaction of a pecuniary bequest, an executor of an estate and
a beneficiary of such estate” are rel ated persons.
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Conmi ssioner v. Natl. Alfalfa Dehydrating & MIling Co., 417 U.S.

134, 149 (1974).

To concl ude, we sustain respondent’s disallowance of the
$7,500 first-tinme honmebuyer credit as clainmed on petitioner’s
2008 Federal incone tax return.

To reflect the foregoing,

Deci sion will be entered

for respondent.




