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MVEMORANDUM OPI NI ON

THORNTON, Judge: This natter is before us on respondent’s

notion for partial sunmary judgnent filed pursuant to Rule 121.1

IAIl Rule references are to the Tax Court Rules of Practice
(continued. . .)
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Respondent determ ned deficiencies and penalties with respect to

petitioners’ Federal incone taxes for 2004 through 2006 as

foll ows:
Penal ty
Year Defi ci ency Sec. 6662(h)?
2004 $54, 091 $21, 636
2005 60, 686 24,274
2006 42, 253 16, 901

1'n the notice of deficiency respondent determ ned that
petitioners are |liable for the penalties |listed above pursuant to
sec. 6662(h), which inposes a 40-percent penalty for gross
val uation m sstatenents. Respondent determ ned alternatively
that petitioners are liable for 20-percent accuracy-related
penal ti es pursuant to sec. 6662(a) for substanti al
understatenents of incone tax, valuation m sstatenents, and
negl i gence or disregard of rules or regulations. Respondent’s
nmotion for partial summary judgnent states that if the Court
determ nes that petitioners have an under paynent because they
failed to neet the sec. 170 substantiation requirenents, rather
t han because they overval ued the facade easenent, the 40-percent
penal ty under sec. 6662(h) will not apply and that petitioners’
penal ti es under sec. 6662(a) will be $10,818, $12,137, and $8, 450
for the years 2004, 2005, and 2006, respectively. Respondent
does not seek sunmary judgnent as to any penalty.

The deficiencies arise largely fromrespondent’s disal |l owance of
deductions that petitioners clained for a charitable contribution
of a facade easenent. In his notion for partial summary judgnent
respondent contends that the deductions were not properly

substanti at ed under section 170.

Y(...continued)
and Procedure, and all section references are to the Internal
Revenue Code (Code) for the taxable years at issue.
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Backgr ound

The followng facts are not in dispute. On Decenber 30,
2004, Randall A. Schrinsher (petitioner) executed a docunent
entitled “Preservation and Conservation Easenent Agreenent” (the
agreenent) granting a facade easenent to the Al abama Historica
Comm ssion (the comm ssion). The facade easenent is with respect
to property in Huntsville, Al abama, commonly known as the “Tines
Building”. The agreenent states in relevant part:

for and in consideration of the sum of TEN DOLLARS,

pl us ot her good and val uabl e consi deration, the receipt

and sufficiency of which are hereby acknow edged, the

Grantor [petitioner] does hereby irrevocably GRANT

BARGAI N, SELL, AND CONVEY unto the Grantee [the

comm ssion], its successors and assigns, a preservation

and conservation easenent to have and hold in

perpetuity * * *.

The agreenent also includes a clause (the nerger clause) stating
that “This agreenent sets forth the entire agreenent of the
parties with respect to the Easenent and supercedes all prior

di scussi ons, negotiations, understanding, or agreenents relating
to the Easenent, all of which are nerged herein.” The agreenent
states that in the event of any dispute or question arising in
connection wth the agreenent, the |laws and regul ations of the
State of Al abama shall apply.

On Form 8283, Noncash Charitable Contributions, attached to
their 2004 joint Federal income tax return, petitioners |listed

the appraised fair market value of the facade easenent as

$705,000. Petitioners’ “Appraisal Summary” on the Form 8283
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omtted various required itens of information; in addition, it
was not signed or dated by the donor, the appraiser, or any
representative of the donee. Petitioners did not attach to their
tax return any witten apprai sal of the facade easenent.

After applying the imtations of section 170(b) for 2004,
petitioners deducted $193, 180 as a noncash charitable
contribution wth respect to the facade easenent. For 2005 and
2006 they clained charitable contribution carryover deductions of
$206, 699 and $120, 724, respectively, with respect to the
contribution of the facade easenent.

In the notice of deficiency respondent disallowed any
charitabl e contribution deduction for the facade easenent on the
alternative grounds that petitioners had failed to satisfy the
section 170 substantiation requirenents and had failed to
establish the easenent’s value to be $705,000. Petitioners,
residing in Al abama, petitioned this Court.

Di scussi on

The Court may grant summary judgnent if there is no genuine
i ssue of any material fact and a decision may be rendered as a

matter of law. Rule 121(a) and (b); see Sundstrand Corp. V.

Comm ssioner, 98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th

Cir. 1994); Zaentz v. Conmi ssioner, 90 T.C 753, 754 (1988). As

the party seeking partial summary judgnment, respondent has the

burden of showing that there is no genuine issue as to any
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material fact and that a decision nay be rendered as a natter of

law. Rule 121(b); see Celotex Corp. v. Catrett, 477 U S. 317,

323 (1986) (interpreting anal ogous provisions of rule 56 of the

Federal Rules of Cvil Procedure); Naftel v. Conm ssioner, 85

T.C. 527, 529 (1985). Respondent need not, however, negate with
evi dence every allegation nmade by petitioners; he may carry his
burden with a “showing” that there is an absence of evidence to

support the nonnoving party’'s case. Celotex Corp. v. Catrett,

supra at 325. Once the opposing party presents evidence
sufficient to support its clainms, we nust draw all factual

inferences in favor of the opposing party. Dahlstromuv.

Conmm ssioner, 85 T.C. 812, 821 (1985); Jacklin v. Conmm ssioner,

79 T.C. 340, 344 (1982).

A. Respondent’s Alternative Contentions

Respondent seeks summary judgnent that the disputed
deducti ons shoul d be disall owed because petitioners failed to
obtain a contenporaneous witten acknow edgnent of the facade
easenent fromthe comm ssion as required by section 170(f)(8).
Al ternatively, respondent seeks summary judgnent that the
di sput ed deductions shoul d be disall owed because petitioners
failed to satisfy the requirenents of section 170(f)(11) in that
they failed to obtain a qualified appraisal and attach it to

their Federal inconme tax return.
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B. Cont enpor aneous Witten Acknow edgnent

As a general rule, a charitable contribution of $250 or nore
must be substantiated with a contenporaneous witten
acknow edgnent from the donee organi zation.? Sec. 170(f)(8)(A).
The cont enporaneous witten acknow edgnent “need not take any
particular form Thus, for exanple, acknow edgnents may be nade
by letter, postcard, or conputer-generated forns.” H. Conf.
Rept. 103-213, at 565 n.32 (1993), 1993-3 C.B. 393, 443. The
cont enpor aneous witten acknow edgnent mnust include this
i nformati on:

(1) The amount of cash and a description (but not
val ue) of any property other than cash contri buted.

(1i) Wether the donee organization provided any
goods or services in consideration, in whole or in
part, for any property described in clause (i).

(ti1) A description and good faith estimate of the
val ue of any goods or services referred to in clause

(ii) * * *
[ Sec. 170(f)(8)(B).]

Petitioners contend that the agreenent constitutes a
cont enporaneous witten acknow edgnent within the neaning of
section 170(f)(8). Respondent does not dispute that the
agreenent is an “acknow edgnent” or that it was
“cont enpor aneous”. But he contends that the agreenent fails

section 170(f)(8)(B)(ii) because it does not state whether the

2As discussed infra, this requirenent is subject to
exceptions contained in sec. 170(f)(8)(D) and (E)
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comm ssi on provi ded any goods or services in consideration for
the facade easenent. Respondent acknow edges that the agreenent
expressly states that the conm ssion provided consideration for
the facade easenent of “TEN DOLLARS, plus other good and val uabl e
consideration”. Respondent suggests, however, that this |anguage
shoul d be di sregarded, asserting that it is “typical
“boilerplate’”.

Wt hout expressly alluding to the | anguage that respondent
has terned boilerplate, petitioners argue that the “clear and
unanbi guous” nerger clause signifies that the agreenent was the
“entire agreenent”, and consequently “it is apparent” that no
cash or conpensation was exchanged between petitioners and the
comm ssion. Thus, petitioners seemto suggest that the
consideration recited in the deed ($10 plus ot her good and
val uabl e consi deration) was fictitious. And indeed it m ght have

been. 3

3Over a century ago one court conmented upon the apparently
durabl e practice of reciting nom nal nonetary consideration in
deeds:

The popul ar idea is that there nust be a noney
consi deration expressed in all deeds, to render them
valid. As a general rule, deeds which appear upon
their face to be founded upon |ove and affection and a
smal | noney consideration are intended by the parties
as gifts, as the noney consideration is rarely ever
paid or intended to be paid. Wile it is well known to
the profession that it is not essential to the validity
of a deed of gift to express therein a noney
consideration, still to satisfy the popular belief it
(continued. . .)
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But even if the conm ssion actually provided no
consideration for the contribution, the witten acknow edgnent

must say so in order to satisfy the requirenment of section

3(...continued)

is the al nbost universal practice to state a small sum
of noney as a part of the consideration in such a deed.
The | earned | awyer who was the i nmedi ate predecessor of
the present Chief Justice of this court, in drawing a
deed of gift which was to be executed by hinself, once
expressed the consideration of the sane to be |ove and
affection and “the fictitious dollar of the law.”™ He
thus yielded to the popular belief and at the sane tine
i ndi cated by the | anguage used that it was not

essential to the validity of the deed that it should be
f ounded upon anything el se than sinply a good
consideration. * * * [Martin v. Wiite, 42 S.E 279,
282 (Ga. 1902).]

Under Al abama law, to the extent a recitation of
i ndeterm nate “val uabl e” consideration has operative effect, it
woul d appear to relate nore to a deed of bargain and sale than to
a deed of gift. As the Al abama Suprene Court explained in
Houston v. Bl ackman, 66 Ala. 559, 561-562 (1880):

I n deeds of bargain and sale, the expression of any,
the slightest consideration--for instance, a pepper-
corn even--wi ||l support them as between the parties.
The only use and operation of the expression of a
consideration, or the introduction of a clause reciting
a consideration, is to prevent a resulting trust to the
grantor, and to estop himfrom denyi ng the maki ng and
effect of the deed for the uses therein declared.

* * %

One possible effect of reciting “other val uable
consideration” in a deed of bargain and sale may be, in the event
the transferor’s creditors later challenge the transfer, to
permt parol evidence as to the existence of adequate pecuniary
consideration. See id.; see also Taylor v. Jones, 232 So. 2d
601, 605 (Ala. 1970) (holding that a deed s stated consi deration
of “the sum of one dollar and ot her good and val uabl e
consi deration” was sufficient to support conveyances of real

property).
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170(f)(8)(B)(ii). See Friedman v. Conmm ssioner, T.C Meno. 2010-

45. As the legislative history notes: “If the donee

organi zati on provi ded no goods or services to the taxpayer in
consideration of the taxpayer’s contribution, the witten
substantiation is required to include a statenent to that
effect.” H Conf. Rept. 103-213, supra at 565 n. 30, 1993-3 C. B
at 443.

The only statement in the agreenent concerning consideration
is the statenent that the conmm ssion provided consideration of
$10 plus ot her good and val uabl e consi deration. Wether or not
it be considered boilerplate and whether or not it be considered
in conjunction with the nmerger clause, this statenent does not
indicate that the comm ssion provided no goods or services. And
if the statenent be construed literally to nmean that the
conmmi ssion provided the stated consideration, then the agreenent
fails the requirenment of section 170(f)(8)(B)(iii) since it does
not include a description and good faith estinmate of the “other
good and val uabl e consi derati on”

Consequently, we agree with respondent that the agreenent
does not satisfy the requirenents of section 170(f)(8)(B)(ii) and
(ti1). The parties have not addressed whether any statutory
exception mght render the section 170(f)(8)(A) requirement of a
cont enpor aneous witten acknow edgnent inapplicable to the

transaction in question. Mre particularly, section 170(f)(8) (D)
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provi des that the requirenent of a contenporaneous witten
acknow edgnent does not apply if the donee organization files a
return, on a formand in the manner regul ati ons nmay prescri be,
that includes the information otherwi se required to be included
in the contenporaneous witten acknow edgnent. |In addition,
section 170(f)(8)(E) authorizes regulatory exceptions, in
appropriate cases, to “sone or all” of the requirenents of
section 170(f)(8). Pursuant to this authority, the regul ations
provi de that goods and services “are di sregarded” for purposes of
section 170(f)(8) if they have “insubstantial value” under
gui delines provided in Rev. Proc. 90-12, 1990-1 C.B. 471, and
Rev. Proc. 92-49, 1992-1 C.B. 987, and any successor docunents.?
Sec. 1.170A-13(f)(8)(i)(A), Incone Tax Regs.

Petitioners bear the burden of substantiating their

charitable contribution deductions. See Rule 142(a).° Neither

“As rel evant here, these guidelines generally provide that
benefits received in connection with a paynent to a charity wll
be considered to have insubstantial value if these two
requi renents are net: (1) The paynent nust occur in the context
of a fundraising canpaign in which the charity inforns patrons
how much of their paynment is a deductible contribution; and (2)
either (a) the fair market value of all of the benefits received
is the |l esser of 2 percent of the donor’s paynent or (for tax
years beginning in 2004) $82, or (b) the paynent is (for tax
years beginning in 2004) $41 or nore and the only benefits
received are “token itens”. Rev. Proc. 90-12, sec. 3.01, 1990-1
C.B. 471, 472; Rev. Proc. 2003-85, sec. 3.22(2), 2003-2 C.B
1184, 1189.

SPetitioners do not contend that the issue of their
conpliance (or nonconpliance) with the sec. 170(f)(8)
substantiation requirenents constitutes a “new matter” so as to
pl ace the burden of proof upon respondent pursuant to Rule

(continued. . .)
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in their petition nor in any other fashion in these proceedi ngs
have petitioners raised any issue as to the applicability of any
exception to the contenporaneous witten acknow edgnent

requi renment of section 170(f)(8). W deem petitioners to have
wai ved any such i ssue.

C. Concl usion

For the reasons expl ai ned above, we conclude and hol d that
there is no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of |aw disallow ng the
di sputed deductions for petitioners’ failure to obtain a
cont enpor aneous witten acknow edgnent of the facade easenent.
In the light of this conclusion, it is unnecessary to address
respondent’s alternative contention that petitioners failed to

satisfy the requirenents of section 170(f)(11). Accordingly,

An appropriate order will be

i ssued granting respondent’s notion

for partial summary judgnent.

5(...continued)
142(a)(1). |In certain circunstances, sec. 7491(a) may operate to
shift to the Comm ssioner the burden of proof with respect to any
factual issue relevant to ascertaining the taxpayer’s tax
liability. As one precondition for shifting the burden of proof,
however, the taxpayer nmust have conplied with Code requirenents
to substantiate any item Sec. 7491(a)(2)(A). Since the
gquestion before us is whether petitioners have conplied with the
substantiation requirenents of sec. 170(f)(8), the burden of
proof remains with themas to this issue.



