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COHEN, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed. Pursuant to section 7463(b), the
decision to be entered is not revi ewabl e by any other court, and
this opinion shall not be treated as precedent for any other

case. Unl ess otherwi se indicated, all section references are to
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the Internal Revenue Code as anended, and all Rule references are
to the Tax Court Rules of Practice and Procedure.

Respondent determ ned that petitioner was not entitled to an
abatenent of interest on its Federal incone tax liability for its
t axabl e year ended February 28, 1994 (1994 fiscal year), and
uphel d respondent’s notice of lien filing related to petitioner’s
ltability for the unpaid interest. After concessions the sole
i ssue for decision is whether respondent’s decision not to abate
interest with respect to petitioner’s incone tax liability for
the 1994 fiscal year was an abuse of discretion.

Backgr ound

Sonme of the facts have been stipulated, and the stipul ated
facts are incorporated in our findings by this reference.
Petitioner is a corporation organi zed under the laws of and with
its principal place of business in the State of California.

Petitioner is engaged in business as a steel contracting
firm Petitioner tinely filed its Federal income tax return for
the 1994 fiscal year and calculated its tax liability for that
year using the cash nethod of accounting. |In April 1996 the
I nternal Revenue Service (IRS) initiated an exam nation of
petitioner’s Federal incone tax return for the 1994 fiscal year.
The principal issue during the exam nati on was whet her petitioner
was required to convert to the accrual nethod of accounting.

Bet ween February 1997 and August 1999 petitioner and the IRS
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executed four agreenents that collectively extended the period of
limtations on assessnent of tax approximately 3 years.

Conmput ati onal errors by the exam ning agent were conmnon
t hroughout the exam nation of petitioner’s return, and such
errors resulted in multiple recalculations that were the primary
cause of the lengthiness of the exam nation process. On August
25, 1997, petitioner’s accountant sent a letter to the tax
exam ner acknow edgi ng his receipt of her audit report and
addressi ng several conputational errors in the report. Al though
petitioner fundanentally disagreed wwth the IRS regarding the
necessity that it convert to the accrual nmethod of accounting,
petitioner relented on this issue at |east by August 25, 1997.
However, the exam ner did not close the exam nation of
petitioner’s 1994 fiscal year until the end of Septenber 1999.

On Septenber 28 and 29, 1999, the exam ner sent letters to
both petitioner and its accountant summarizing the concl usion of
petitioner’s exam nation, which resulted in petitioner’s changi ng
its method of accounting. The exam ner acknow edged in the
letters that the exam nation was |engthy and that the I RS
assigned to petitioner’s exam nation four different audit
managers, each of whom gave petitioner different advice and
information at different tinmes in the audit process. The
exam ner explained in the letter to petitioner that the fourth

and final IRS audit manager notified petitioner in June 1999 that
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it could not choose the year it changed net hods of accounti ng,
al t hough petitioner had been told otherw se by an earlier audit
manager. She al so summari zed that the primary result of the
exam nation was to convert petitioner fromthe cash nethod of
accounting to the accrual nethod. However, the exam ner did not
explain fully in the letters why petitioner’s exam nati on was not
conpleted for 3-1/2 years.

Upon receipt of a final determ nation regarding the interest
applicable to the liability for its 1994 fiscal year, petitioner
submtted on Cctober 15, 2003, a Form 656, O fer in Conprom se
(AOC, tothe IRS explaining its challenge to the interest
assessed and including a $2,500 check in an attenpt to settle its
di spute with the IRS. The IRS cashed the check on October 20,
2003, and applied $2,500 to petitioner’s account as an “overpaid
credit”. However, the IRS did not respond to petitioner until
approximately 8 nonths |ater on June 15, 2004, when petitioner
was notified that only the first page of the 30-page O C was
received. The IRS directed petitioner to the appropriate form
for requesting only abatenent of interest, Form 843, Caimfor
Refund and Request for Abatenent. Petitioner pronptly conpleted
Form 843, attached the docunents it had submtted with Form 656
and submtted the request for abatenent on July 12, 2004. On

Cctober 7, 2004, approximately 1 year after the original docunent
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was submtted, the IRS notified petitioner that it had found the
original 30-page QO C.

On February 23, 2005, respondent nmailed to petitioner a
notice of lien notifying petitioner of the collection action
taken with regard to the unpaid tax liability for interest
related to the 1994 fiscal year. On March 28, 2005, in response
to the notice of lien, petitioner mailed to the RS Form 12153,
Request for a Collection Due Process Hearing. On June 27, 2005,
the IRS nailed a letter to petitioner denying its request for
abat enent of interest.

Petitioner’s request for a collection due process hearing
and its request for abatenent of interest were assigned to
different Appeals officers at the IRS, who coordinated with each
other in their review of petitioner’s requests. The Appeal s
of ficers considered al nost exclusively the letters and docunents
petitioner submtted when requesting abatenent of interest and
chal l enging the tax |ien because the IRS could not find its own
case file regarding petitioner’s exam nation. The Appeal s
officer reviewi ng petitioner’s request for abatenent of interest
denied the request in full because she found that petitioner did
not raise “qualifying mnisterial argunents” in its request.

Petitioner’'s letter requesting abatenent of interest stated
in part:

| am pleading for you to carefully review all the
facts regarding this audit, for the tax period ending
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2/ 28/ 1994, not 2004, as indicated in your letter. The
anount of the claimwas not $2,500.00 as stated in your
letter, but for all interest on this tax amount except
for the $2,500.00 which | sent to the IRS in good faith
with an Ofer in Conprom se. The Ofer in Conprom se
was prepared and sent at the suggestion of the Laguna
Nigel [sic] IRS Ofice, only to be rejected because |
was later infornmed that an O fer in Conprom se could
not apply to interest, only taxes.

During the three and one half years it took for
the IRS to conplete the audit there were mnisteri al
acts involved which consisted of conpleted audit forns
given to our accountant which contained cal cul ation
errors, and where in carelessness, the auditor onmtted
deductions, which resulted in Sel ect Steel paying our
accountant to correct these, with nonths and nont hs of
del ays accunulating during this tine. The entire audit
was a sad conedy of errors, and we relied on the advice
of our auditor that due to the nunerous |IRS del ays
during the audit, that the interest wuld be waived.

| amrequesting an appeal based on such. | am
agai n_encl osi ng copi es of paperwork | have sent in the
past with this letter. Your files should show the
del ays which took place in this audit which resulted in
t he excessive interest charges. There should be copies
of the incorrectly calculated audit forns prepared by
the IRS in your files along with the final form
Pl ease renenber that Select Steel paid the taxes in
full pronptly, and the taxes were due to a new ruling
t hat busi nesses such as ours should be on an accrual
basis instead of cash basis. There were no penalties
assessed, just the exorbitant interest for the three
and one half years that it took for the IRS to conplete
the audit.

Pl ease call ne if you have any questions. |
sincerely hope that you can locate all the past audit
records and that the mnisterial acts will becone
apparent to yvou. W have acted in good faith
t hroughout this process, and have been spent [Ssic]
countl ess hours trying to resolve this, in spite of
errors and incorrect infornation supplied by the |IRS.
[ Enphasi s added. ]
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The docunents attached to petitioner’s letter included the
Septenber 1999 letters fromthe exam ner and petitioner’s Cctober
2003 O C attenpting to settle the interest charge for $2,500.

In the March 19, 2005, letter disallowing in ful
petitioner’s request for abatenent of interest, the IRS provided
petitioner with the follow ng cursory denial:

This letter is your legal notice that your claim
is fully disallowed for the follow ng reason

There was no error or unreasonabl e del ay
relating to the performance of a mnisterial act
by an enpl oyee or officer of the Internal Revenue
Servi ce.
In the final determnation |etter denying the request for
abatenent of interest, dated June 1, 2006, petitioner received
anot her cursory denial of its request for abatenent of interest:
The delays cited in your claimare attributable to
the exercise of judgnent or to managerial acts, not to
m ni sterial acts qualifying for abatenment under |IRC
Sec. 6404(e) (1) as applicable for the tax period at
i ssue.
Al 'so on June 1, 2006, the IRS nailed a Notice of Determ nation
Concerning Collection Action(s) Under Section 6320 and/or 6330,
holding that the tax lien filed was an appropriate collection
action. Petitioner responded by filing the petition.

Di scussi on

If, as part of a section 6330 proceeding, a taxpayer nakes a
request for abatenent of interest, the Court has jurisdiction

over the request for abatenent of interest that is the subject of
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the Comm ssioner’s collection activities. Katz v. Conm ssi oner,

115 T.C. 329, 340-341 (2000). Under section 6404(e)(1), as in
effect for petitioner’s 1994 fiscal year, the Comm ssioner nmay
abate part or all of an assessnent of interest on any deficiency
or paynent of incone taxes to the extent that the deficiency in
paynment is attributable in whole or in part to any error or del ay
by an officer or enployee of the IRS in performng a mnisterial
act. Although Congress anended section 6404(e)(1) in 1996 to
permt the Comm ssioner to abate interest with respect to
“unreasonabl e” error or delay resulting from *“managerial” or
mnisterial acts, the anmendnent applies only to interest accruing
Wth respect to deficiencies for taxable years beginning after
July 30, 1996, and is inapplicable to the instant case. See
Taxpayer Bill of Rights 2, Pub. L. 104-168, sec. 301, 110 Stat.
1457 (1996).

The term “m nisterial act” means a procedural or mechani cal
act that does not involve the exercise of judgnment or discretion
and occurs during the processing of a taxpayer’s case after al
the prerequisites to the act, such as conferences and revi ew by

supervi sors, have taken place. Corson v. Conm ssioner, 123 T.C

202, 207 (2004). A decision concerning the proper application of
Federal tax lawis not a mnisterial act. 1d. An error or delay
in performng a mnisterial act is taken into account only if it

is in no significant aspect attributable to the taxpayer and only
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if it occurs after the IRS has contacted the taxpayer in witing
wWth respect to the deficiency or paynent. Sec. 6404(e)(1).
Section 6404(e) is intended to apply only “in instances where
failure to abate interest would be wi dely perceived as grossly
unfair.” H Rept. 99-426, at 844 (1985), 1986-3 C.B. (Vol. 2) 1,
844.

Section 6404(h) (1) authorizes the Court to deci de whet her
the Conm ssioner’s failure to abate interest was an abuse of
di scretion and, if so, to order an abatenent. See Jones v.

Comm ssioner, T.C Menp. 2008-56. Generally, the taxpayer nust

prove that the Conmm ssioner’s discretion was exercised
arbitrarily, capriciously, or w thout sound basis in fact or |aw

Lee v. Comm ssioner, 113 T.C. 145, 149 (1999); Wodral v.

Commi ssioner, 112 T.C 19, 23 (1999). However, “The Conmm ssi oner

is in the best position to know what actions were taken by IRS
of ficers and enpl oyees during the period for which petitioners’
abat enent request was nmade and during any subsequent inquiry

based upon that request.” Jacobs v. Conm ssioner, T.C Meno.

2000- 123.

Petitioner argues that the delay in full paynent of its
Federal tax liability for 1994 is attributable not to its own
actions in any way but rather to substantial delays during the
| RS audit. Petitioner was able to present a few docunents at

trial indicating both mnisterial and nmanagerial errors and
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del ays on the part of the IRS, as well as disagreenent between
the parties regarding the proper application of Federal tax |aw.
Petitioner also maintained at trial that it would not have
consented to the extensions of the period of limtations if it
had known that interest during the extension periods would
continue to accrue on any deficiency in tax ultimately assessed.
(Petitioner’s officers assert that they were assured by an
exam ner that interest would be waived, but they did not provide
specific details or corroboration of this claim)

Respondent contends that on the basis of the “avail able
evi dence”, petitioner’s request for abatenent of interest was
properly disall owed because petitioner failed to show error or
delay by IRS enployees in performng a mnisterial act. However,
the avail abl e evidence is scant prinmarily because of respondent’s
destruction or loss of petitioner’s case file. The few docunents
i n evidence have been supplied by petitioner, whose access to the
i nformati on and docunments nost pertinent to resolution of this
case is severely limted. There are no docunents expl ai ni ng what
was happeni ng from August 25, 1997, until the end of Septenber
1999 when the exam ner sent the letters to petitioner and its
accountant at the close of the exam nation. Respondent argues on
brief that petitioner’s agreenents to extend the period of
[imtations denonstrate that the delays in the exam nation

process were not solely attributable to respondent. W disagree.
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Even where a taxpayer agrees to extend the period of limtations,
there may be instances where actions or inactions of IRS
enpl oyees may result in mnisterial errors or delays. See Jacobs

v. Conmm ssioner, supra. Were neither the taxpayer nor the Court

is given a rational explanation for the Conm ssioner’s
di scretionary decision, we may find an abuse of discretion. See

Dadi an v. Commi ssioner, T.C Meno. 2004-121; Jacobs v.

Conmi Ssi oner, supra. Petitioner’'s clains inits letter

requesti ng abatenent of interest that extensive mnisterial
errors and del ays occurred during its exam nation, including
calculation errors and om ssions in the audit reports prepared by
the exam ner, were neither addressed nor denied during the
Appeal s process or at trial. Such errors and del ays are

m ni sterial because they do not involve the exercise of judgnent
or discretion, the supervisors’ reviews had already taken place
(apparently several tinmes), and conputational errors do not
involve the application of Federal tax |law. See Jones v.

Comm ssi oner, supra. Furthernore, the Appeals Ofice knew from

petitioner’s letter requesting abatenent of interest that
petitioner was reasonably relying on the Appeals officer to
review the IRS case file for specific exanples of the calculation
errors and related mnisterial delays alleged. The Appeals
officer did not, however, informpetitioner that its case file

was missing until after petitioner had petitioned the Court



- 12 -
chal I enging the determ nations. Although petitioner received
categorical denials that any mnisterial errors or delays had
occurred contributing to the accrual of interest on its account,
petitioner was not aware until shortly before trial that
respondent was not able to find its case file. At the tine
petitioner submtted the docunents acconpanying its letter
requesting abatenent of interest, petitioner directed attention
to the evidence of mnisterial errors and delays in its case file
and reasonably believed that the IRS would consult the case file
in review ng petitioner’s request.

Because respondent has offered no explanation of the deni al
of petitioner’s clains for abatenent of interest due to
m ni sterial calculation errors, we hold that it was an abuse of
di scretion for respondent to disallowin full petitioner’s

request for abatenent of interest. See Dadian v. Conmm ssioner,

supra; see also Jacobs v. Conm ssioner, supra.

For the period fromthe beginning of petitioner’s
exam nation until August 25, 1997, the first date in the record
when petitioner’s accountant notified the IRS of several
calculation errors in the examner’s audit report, petitioner’s
request for abatenent of interest was properly denied. Until
August 25, 1997, petitioner and the exam ner were engaged in
di sagreenents regarding the proper application of Federal tax

| aw, specifically whether petitioner was required to convert to
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t he accrual nethod of accounting. As of at |east August 25,
1997, however, petitioner had conceded the substantive tax |aw
chal | enge. Because respondent has failed to produce petitioner’s
case file, the record is void of any docunentation of events that
occurred between August 25, 1997, and Septenber 28, 1999, when
t he exam ner acknow edged that the fourth and final IRS audit
manager had notified petitioner in June 1999 that it could not
pi ck the year that it changed nethods of accounting, as
petitioner had been advised by a previous audit manager. This
change was due to a prior incorrect statenent of Federal tax |aw
by the previous audit nmanager, and thus the delay followng this
notification was not due to a mnisterial error. Therefore, for
the period between July 1 and Septenber 28, 1999, the denial of
petitioner’s request for abatenent of interest was appropriate.

For the remai ning period from August 25, 1997, through the
end of June 1999, we hold that respondent’s denial of abatenent
of interest was an abuse of discretion. Follow ng petitioner’s
notification to the exam ner of calculation errors in the audit
report, the exam nation continued for approximtely 2 additional
years. During that tinme all prerequisites to the act of
recal culating petitioner’s tax liability had occurred. See

Corson v. Comm ssioner, 123 T.C. at 207. Respondent has

presented no expl anation or evidence regardi ng what occurred

during this lengthy period. Petitioner alleged nmultiple
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cal culation errors throughout the audit process that respondent
has failed to address. Such errors are mnisterial because they
do not involve managerial discretion and do not involve opinions
regardi ng the proper application of Federal tax |aw

The record does not show that any significant portion of the
delay during this period was attributable to petitioner, who has
denonstrated tineliness in its comunications wwth the I RS and
who paid the tax deficiency found by the exam ner imredi ately
upon the conclusion of the exam nation. Respondent is in the
best position to know what actions IRS officers and enpl oyees
took during the period for which petitioners’ abatenent request
was made, yet respondent has provided no such information to

petitioner or to the Court. See Jacobs v. Conmm Ssioner, supra.

Because respondent has failed to address petitioner’s clains of
del ays due to conputational mnisterial errors adequately and
because the Appeals office did not base the decision to deny
petitioner’s request for abatenent of interest upon a full review
of petitioner’s case, we hold that respondent’s denial for the
period for which there is no docunentation or information
regardi ng how t he exam nati on was conducted was arbitrary,

W t hout sound basis in fact or |law, and an abuse of discretion.

See Lee v. Conmi ssioner, 113 T.C. at 149; Wodral v.

Conmi ssioner, 112 T.C. at 23. Petitioner’s situation i s one

“where failure to abate interest would be w dely perceived as
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grossly unfair.” See H Rept. 426, supra at 844, 1986-3 C. B
(Vol . 2) at 844.

We conclude that the determi nation to uphold the filing of
the tax lien as an appropriate collection action was an abuse of
di scretion. Petitioner has pronptly paid all undi sputed anpunts
and has proceeded diligently to resolve disputes. There is no
basis for concluding that the lien is necessary to protect the
Governnent’s interest. |In reaching our decision, we have
considered all argunents nmade, and, to the extent not nentioned,

we conclude that they are irrelevant, noot, or without nerit.

Deci sion will be entered

under Rul e 155.




