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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

RUWE, Judge: 1In a notice of transferee liability dated
Sept enber 28, 2001, respondent determ ned that petitioner was
liable as a transferee for the 1996 incone tax liability of Self
Ol Heat, Inc., in the anmount of $119,689.71, plus interest

provided by law. The only issue presented by the parties is
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whet her petitioner is liable as a transferee of property pursuant
to section 6901.1
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
When the petition was filed, petitioner’s principal place of
busi ness was in Fort Washi ngton, Pennsyl vani a.
Backgr ound

On July 1, 1971, Self QI Heat, Inc. (Self Ql), was
organi zed pursuant to the |laws of Pennsylvania to engage in,
inter alia, the business of selling fuel oil. Self QI elected
to be treated for tax purposes as an S corporation until that
el ection was revoked on or about April 12, 1996. Fromthe date
of its incorporation until the date it ceased operations, Robert
N. Self, Sr., was Self O 1l’'s president, sole sharehol der, and
sole director. For part of 1991 and 1992, Robert N Self, Jr.,
was Self O l’'s secretary and treasurer.?

During 1993, Self Gl and its officers becanme the subject of
a joint crimnal investigation conducted by Federal and State

authorities to determ ne whether Self G I, anong others, had paid

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year at issue, and
all Rule references are to the the Tax Court Rules of Practice
and Procedure.

M. Self, Sr., is the father of M. Self, Jr., and Jonat han
Sel f. M. Self, Sr., testified that both of his sons were former
enpl oyees of Self QO1I.



- 3 -

the correct anmount of excise tax on fuel it purchased and sol d.
Thereafter, a five-count crimnal information was fil ed agai nst
M. Self, Jr., charging himwth, inter alia, conspiracy to
defraud the United States by inpeding, inpairing, obstructing,
and defeating the Internal Revenue Service in the conputation
assessnment, and collection of fuel excise taxes during 1991 and
1992, wire fraud arising froma schene to defraud the
Commonweal t h of Pennsyl vania of oil conpany franchi se taxes and
the State of New Jersey of notor fuel and gross receipts taxes,
and mail fraud arising froma schene to defraud the Commonweal t h
of Pennsylvania of oil conpany franchise taxes. On or about
March 24, 1993, M. Self, Jr., entered into a plea agreenent with
the U S. attorney and pleaded guilty. On July 27, 1994, a
j udgment of conviction was entered sentencing M. Self, Jr., to 5
years of probation and the paynment of $15,250 in penalties. A
j udgment of conviction was al so entered against Self Gl
requiring it to pay a $45,000 fine and a forfeiture penalty of
$243, 900.

Petitioner, Self Heating and Cooling, Inc., is a
Pennsyl vani a cor poration organi zed on Septenber 29, 1994, and
engaged in the business of selling fuel oil and rel ated
activities. On QOctober 1, 1994, petitioner issued 100 shares of
its stock to M. Self, Jr., and Jeanette A Self, his wfe, and

100 shares to Jonat han Sel f.
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On May 2, 1995, the Departnent of Taxation of the State of
Ohio sent Self G a demand for imedi ate paynent of notor fue
tax of $1,745,938.84 plus a 30-percent penalty for a total anount
due of $2,269,720.49. On May 5, 1995, the State of Pennsylvania
assessed excise tax liabilities, including interest and
penal ties, against Self QI totaling $6,599, 435.56. According to
three separate notices of reassessnment, all dated April 5, 1996,
the State of Pennsylvania notified Self Ol that on the basis of
t he decision and order that the Board of Finance and Revenue
entered on February 27, 1996, Self G| owed excise tax
l[iabilities, including penalties and interest, totaling
$7, 029, 251. 32.

At sonme point, M. Self, Sr., and M. Self, Jr., concluded
that Self G| could not continue in business if it remained
liable for the excise taxes asserted by Chio and Pennsyl vani a.

M. Self, Sr., and M. Self, Jr., had discussions with their
attorneys, Maury B. Reiter and WIlliam Stewart, concerning a

met hod by which the business of Self Ol could be sold to
petitioner. M. Reiter wote a nmenorandum dated January 6, 1996,
to his file concerning the “Pennsylvania State Mdtor Fuel QI Tax
Appeal ”, which states in whol e:

On or about Septenber 29, 1994, WKS [M. Stewart] and MBR

[M. Reiter] net with Robert Self Sr. (“Bob”) and Robert

Self Jr. (“Rob”) regarding an assessnent for fuel oil tax

arising out of the circunstances which lead to a crim nal

indictnment and settlenment. Specifically, the State clained
a [sic] that Self G| had engaged in a “daisy chain” for the
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pur pose of evading the notor fuel oil excise tax. The
assessnents were for approximately $6 mllion including
penalty and interest. Cbviously, if successful, the State
woul d put Self G| out of business.

A pl an was devised by VWKS and nyself to forma new
corporation (“Newco”). Since Self Ol is entirely owned by
Bob, and Bob was w ndi ng down his involvenent in the

busi ness, Newco was to be owned by Rob and his brother
Jonathan. The idea was to renew all new custoners and

exi sting custoners in to Newco as well as all new HVAC
installations and servicing, while renting the trucks,
facilities and utilizing the personnel of Self Ql. The

t hought was that we can justify creating Newco since Bob
wanted to retire but the sons would be unwilling to step in
to Self Gl given all of its liability exposure and
therefore they would agree to “acquire” the business by
payi ng Bob’s conpany an adm nistrative fee for the right to
t ake over the custoners and use Self G |’'s infrastructure,
with the intent eventually of taking over the personnel, the
facilities and buying the equi pnment and vehicles. By doing
this, it was our goal to leave Self Ol wth no real value
so that an eventual judgenent by the State would not inpair
the ability of continuing the business, albeit through
Newco.

In order to allow us to transition the business to Newco, it
was agreed that we woul d appeal the assessnents as |ong as
we could to buy tine. | therefore started the

adm ni strative appeal process with the State, again keeping
in mnd that the principal goal was delay with the renote
possibility of convincing the State it was wong. Everyone
acknow edged that it was very unlikely that we woul d have
any success in the adm nistrative appeal process. W never
really evaluated the liklihood [sic] of success in court it
bei ng understood that when that tine canme, we would | ook at
where we were in the transition of the business and

det erm ne whet her pursuing the case any further was
justified. | believe everyone felt the liklihood [sic] of
success was not great and that was the reason for
accelerating the transition, which in fact occurred. This
poi nt was driven honme even further when Self G| |ater got
an assessnent fromthe State of Chio for approximately $2
mllion. | believe the general feeling was to drag it out
as long as possible and then just walk away and defend any
action for transferee liability which the States may

attenpt .
[ Enphasi s added. ]
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On March 25, 1996, M. Reiter drafted two letters which gave
notice to the State of Pennsylvania that a sale by and between
Self QI and petitioner was scheduled for April 5, 1996. On or
about April 15, 1996, Self O conveyed substantially all its
assets to petitioner pursuant to an asset purchase agreenent
(agreenment).® The purchase price was listed in the agreenent as
$680, 000. According to schedule A attached to the agreenent, the

purchase price was allocated to the assets being purchased as

foll ows:
ltem Al l ocati on
Vehi cl es:
Vans $45, 200
Trucks 21, 800
| nvent ory 220, 620
Custoner |i st 374,564
O fice equi pnent 15, 000
Goodwi | | 2,816

According to the agreenent, the consideration for the conveyance
took the formof petitioner’s assunption of various debts of Self
Ol: (1) Qutstanding loans to M. Self, Sr., and his wife

totaling $445,419;4 (2) Self Gl's forfeiture and fine

SHowever, according to the agreenment, the closing was to
t ake place on Apr. 8, 1996.

‘During the years preceding the conveyance, M. Self, Sr.
and his wife had advanced their personal funds to Self QI so
that it could neet its financial needs, the amounts of which were
recorded on the corporate books and records as “loans from
stockhol der”; i.e., unsecured long-termliabilities. Wen Self
Ol conveyed its assets to petitioner, the outstandi ng bal ance
owed to M. Self, Sr., and his w fe was $445, 419.



- 7 -
obligations to the U S. Governnent in the aggregate anmount of
$163, 014; and (3) $71,567 as the bal ance owed to Harleysville
Nat i onal Bank. ®

On or about April 15, 1996, Self Ol and petitioner entered
into an assignment and assunption agreenent (assignnent
agreenent). According to the assignnent agreenent, petitioner
assuned the following Self G| obligations: (1) $445,419 in
| oans outstanding to M. Self, Sr., and his wife; (2) $56,567 in
| oans outstanding to Harleysville National Bank;® and (3)
$163,014 in obligations to the U S. Government with respect to
Self Gl s guilty plea agreenent. Subsequently, Self GOl and
petitioner orally agreed that the consideration that petitioner
provi ded would conprise the followng: (1) Petitioner’s
assunption of a portion of the debt Self G| owed to M. Self,
Sr., and his wife totaling $262,986; (2) petitioner’s assunption
of fines and forfeitures Self G| owed to the United States

totaling $163,014;7 and (3) petitioner’s assunption of a portion

The paynents to Harleysville National Bank and to M. Self,
Sr., set forth in the agreenents were based on projected
collections of Self Ol’s accounts receivable being sufficient to
pay off Harleysville National Bank’s obligations in full and
repay M. Self, Sr.’s |oan.

6See supra note 5.
"When Self QO transferred its assets to petitioner, it owed

the United States $163,014 in fines and penalties that M. Self,
Sr., had guaranteed and petitioner paid.
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of the debt Self G| owed to Harleysville National Bank totaling
$254, 000. ®

On April 15, 1996, the fair market value of the assets
transferred to petitioner was $680,000. Self Q| was insolvent
when it conveyed its assets to petitioner or was rendered
i nsolvent by virtue of the transfer. After transferring its
assets to petitioner, Self QI ceased its business operations.
Petitioner continued the fuel oil business fromthe business
prem ses that Self G| had previously occupied. M. Self, Sr.,
owned and | eased the busi ness prem ses.

For each of the nonths of May through Decenber of 1996,
petitioner paid M. Self, Sr., $5,000, for a total of $35, 000.
During 1997, petitioner paid M. Self, Sr., the follow ng anounts

on the dates |isted:

Dat e Anpunt
1/ 14/ 97 $5, 000
2/ 10/ 97 5, 000
4/ - -] 97* 5, 000
5/ 12/ 97 5, 000
5/ 27/ 97 2,000
6/ 9/ 97 5, 000
7/ 14/ 97 5, 000
8/ 11/ 97 5, 000
9/ 26/ 97 5, 000
10/ 13/ 97 5, 000
11/ 11/ 97 5, 000

8When Self O conveyed its assets to petitioner, the unpaid
bal ance owed to Harleysville National Bank was $410,000 on a term
note and $195,000 on a revolving line of credit. M. Self, Sr.
guaranteed these debts. On June 12, 1996, petitioner paid the
out st andi ng bal ance on the revolving line of credit obligation.



12/ 8/ 97 5,000
Tot al 57, 000

he record does not disclose on what
dMetlsrmwmm\msnmm

During 1998, petitioner paid M. Self, Sr., the follow ng anounts

on the dates |isted:

Dat e Anpount
1/ 12/ 98 $5, 000
2/ 16/ 98 5, 000
3/ 16/ 98 5, 000
4/ 6/ 98 5, 000
5/ 11/ 98 5, 000
6/ 9/ 98 5, 000
7/ 14/ 98 5, 000
8/ 10/ 98 5, 000
9/ 15/ 98 5, 000
10/ 8/ 98 2,000
10/ 13/ 98 5, 000
11/ 10/ 98 7, 000
12/ 15/ 98 5,000

Tot al 64, 000

During 1999, petitioner paid M. Self, Sr., $5,000 per nonth.
During 2000, petitioner paid M. Self, Sr., the follow ng anounts

on the dates |isted:

Dat e Anpount
1/ 18/ 00 $5, 000
2/ 14/ 00 5, 000
3/ 13/ 00 5, 000
4/ 17/ 00 5, 000
5/ 15/ 00 5, 000
6/ 21/ 00 5, 000
7/ 11/ 00 5, 000
8/ 15/ 00 3, 000
8/ --/00* 5, 000
9/ 6/ 00 2,000
10/ 24/ 00 2,986

Tot al 47, 986
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. 1The record does not disclose on what date
this paynent was nade.

On or about April 15, 1997, Self Gl filed Form 1120-S, U. S.
| nconme Tax Return for an S Corporation, for the period January 1
t hrough April 12, 1996, reporting ordinary income of $26, 634.
On or about August 18, 1997, Self QI filed Form 1120, U. S.
Cor poration Incone Tax Return, for the period April 13 through
Decenber 31, 1996, reporting a tax liability of $123,060. On
Sept enber 28, 2001, respondent issued a notice of liability to
petitioner asserting that it was liable as a transferee of Self
Ol’'s assets for Self Ol’s unpaid inconme tax liability for the
t axabl e year ended Decenber 31, 1996, for $119, 689.71

OPI NI ON

Section 6901 provides a procedural nechanismfor collecting

unpaid tax fromtransferees of property in certain circunstances.

Haganman v. Conm ssioner, 100 T.C 180 (1993); see Phillips v.

Commi ssioner, 283 U. S. 589 (1931) (relating to the predecessor of

section 6901). Section 6901 provides in pertinent part:
SEC. 6901. TRANSFERRED ASSETS.

(a) Method of Collection.— The anmounts of the foll ow ng
l[iabilities shall, except as hereinafter in this section
provi ded, be assessed, paid, and collected in the sane
manner and subject to the same provisions and limtations as
in the case of the taxes with respect to which the
l[iabilities were incurred:

(1) Inconme, estate, and gift taxes.--
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(A) Transferees.—-The liability, at
law or in equity, of a transferee
of property--

(1) of a taxpayer in the case

of a tax inposed by subtitle A
(relating to incone taxes),

* * * * * * *

(b) Liability.—Any liability referred to in
subsection (a) may be either as to the anount of tax

shown on a return or as to any deficiency or

under paynent of any tax.

At the outset, it should be noted that “In proceedi ngs
before the Tax Court the burden of proof shall be upon the
Secretary to show that a petitioner is liable as a transferee of
property of a taxpayer, but not to show that the taxpayer was
liable for the tax.” Sec. 6902(a); see Rule 142(d).

VWhet her and the extent to which a transferee is liable is

general ly determ ned under State substantive |aw. Conm ssioner

v. Stern, 357 U S. 39, 45 (1958). “The applicable State law is

determ ned by where the transfer occurred”. Adans v.

Commi ssioner, 70 T.C 373, 390 (1978), supplenented by 70 T.C.
446 (1978), affd. w thout published opinion 688 F.2d 815 (2d Cir
1982). Since it is undisputed that the conveyance occurred in
Pennsyl vania, we shall apply that State’s substantive | aw.

““As a general rule,” under Pennsylvania common |aw, ‘when
one conpany sells or transfers all its assets to another, the
successor conpany does not enbrace the liabilities of the

predecessor sinply because it succeeded to the predecessor’s
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assets.’” Philadelphia Elec. Co. v. Hercules, Inc., 762 F.2d

303, 308 (3d Cir. 1985) (quoting Mcdinton v. Rockford Punch

Press & Manufacturing Co., 549 F. Supp. 835, 837 (E.D. Pa.

1982)). However, where “the transaction is fraudulently entered
into to escape liability, a successor corporation may be held
responsi ble for the debts and liabilities of its predecessor.”

Id. at 308-309 (citing Shane v. Hobam Inc., 332 F. Supp. 526

(E.D. Pa. 1971); Granthumyv. Textile Mach. Wrks, 326 A 2d 449

(Pa. Super. Q. 1974)).

The question of whether a transfer transaction was entered
into fraudulently nust be answered in the context of
Pennsyl vani a’ s Uni form Fraudul ent Transfer Act (PUFTA). As
applicabl e here, PUFTA provides in pertinent part:

Sec. 5104. Transfers fraudulent as to present and
future creditors

(a) General rule.--A transfer nmade or obligation
incurred by a debtor is fraudulent as to a creditor,
whet her the creditor's claimarose before or after the
transfer was made or the obligation was incurred, if
the debtor nade the transfer or incurred the
obl i gation:

(1) with actual intent to hinder, delay or defraud
any creditor of the debtor * * * [12 Pa. Cons. Stat.
Ann. sec. 5104(a)(1) (West 1999).°9]

*“1f the debtor intended to hinder or delay a creditor, ‘he
had the intent penalized by the statute notw thstandi ng any ot her
notivation he may have had for the transfer.’” Tiab
Communi cations Corp. v. Keymarket of NEPA, Inc., 263 F. Supp. 2d
925, 935-936 (M D. Pa. 2003) (quoting 718 Arch St. Associates v.
Blatstein, 192 F.3d 88, 97 (3d Gr. 1999)).
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“[T] he exi stence of actual intent is a question of fact”. United

States v. Tabor Court Realty Corp., 803 F.2d 1288, 1304 (3d Cr

1986) .

Respondent concedes that Self QG l’s asset transfer did not
hi nder, delay, or defraud his assessnent and collection of incone
tax liabilities. As respondent aptly explains, the incone tax
litability at issue is attributable to the sale of Self Ql’s
assets; the incone tax liability could not have existed at the
time of the transfer. |Indeed, respondent contends that Self
Ol’'s desire to frustrate the collection of other creditors,
nanmely, the States of Ohio and Pennsylvania, is a sufficient
justification to deemthe transfer fraudul ent under PUFTA. W
agree. The Court of Appeals for the Third Crcuit has recently
stated: “PUFTA does not require proof to set aside a transfer
that the debtor intended to defraud the specific creditor
bringing the fraudulent transfer claim PUFTA deens a transfer
fraudulent if the debtor had the ‘actual intent to hinder, delay

or defraud any creditor’”. 718 Arch St. Associates v. Blatstein,

192 F. 3d 88, 97 (3d Cr. 1999); see Walsh v. Gutshall (In re

Walter), 261 Bankr. 139, 142-143 (Bankr. WD. Pa. 2001) ("It is
not necessary that debtor have intended to hinder all of his
creditors for 8 5104(a)(1) to apply; it is sufficient that he

intended to hinder, delay or defraud ‘any creditor’.”).
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In this case, there is direct evidence of Self Ol's “actual
intent”. That intent is clearly shown fromthe file menorandum
witten by the | awyer who suggested and consummated the transfer
transaction. As M. Reiter therein explained:

it was our goal to leave Self Ol with no real value so that

an eventual judgenent by the State would not inpair the

ability of continuing the business, albeit through Newco. 1%

* * * | pelieve the general feeling was to drag it out
as long as possible and then just wal k away and defend any
action for transferee liability which the States may

att enpt .

At trial, M. Reiter did not disavow his nmenorandum and although
he testified that it was not witten contenporaneously with the
vari ous neetings, telephone calls, and conversations he had with
the Self famly, he indicated that it was, nonethel ess, accurate.
M. Reiter was asked and answered as foll ows:

Q So you wanted to transfer the assets before those

liabilities, those excise tax liabilities becanme |liens on

the property; isn't that correct?

A W wanted to sell them yes.

W may also infer “actual intent” fromall the facts and

ci rcunst ances surroundi ng the conveyance. See Voest - Al pi ne

Trading USA Corp. v. Vantage Steel Corp., 919 F.2d 206, 213 (3d

Cr. 1990); Mbody v. Sec. Pac. Bus. Credit, Inc., 127 Bankr. 958,

990 (WD. Pa. 1991), affd. 971 F.2d 1056 (3d Cr. 1992). PUFTA

oM. Self, Jr., indicated at trial that “Newco” was the
name used in place of petitioner.
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assists in ascertaining the required intent by |listing sone
i ndicative factors:

(b) Certain factors.--In determ ning actual intent
under subsection (a)(1l), consideration nmay be given, anong
ot her factors, to whether:

(1) the transfer or obligation was to an
i nsi der;

(2) the debtor retained possession or control
of the property transferred after the transfer;

(3) the transfer or obligation was discl osed
or conceal ed,;

(4) before the transfer was nmade or
obligation was incurred, the debtor had been sued
or threatened with suit;

(5) the transfer was of substantially all the
debtor’ s assets;

(6) the debtor absconded;
(7) the debtor renoved or conceal ed assets;

(8) the value of the consideration
recei ved by the debtor was reasonably
equi valent to the value of the asset
transferred or the anount of the obligation
i ncurred;

(9) the debtor was insolvent or becane
i nsolvent shortly after the transfer was made or
the obligation was incurred;

(10) the transfer occurred shortly
before or shortly after a substantial debt
was incurred; and

(11) the debtor transferred the essenti al
assets of the business to a lienor who transferred
the assets to an insider of the debtor. [12 Pa.
Cons. Stat. Ann. sec. 5104(b).]
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The enunerated factors are not exhaustive or exclusive, ! and
there is no magi ¢ nunber needed to determne the required

intent.? Tiab Comunications Corp. v. Keymarket of NEPA, |nc.

263 F. Supp. 2d 925, 935 (M D. Pa. 2003). Even conduct
subsequent to the transfer may denonstrate the intent that

existed at the tine of the transfer. | scovitz v. Fildernman, 6

A.2d 270, 272 (Pa. 1939).

Many of the enunerated indicia are present in this case:
(1) Self Gl was already insolvent or nmade insolvent by virtue of
the transfer; (2) the transfer was to a corporation owed by

famly menbers who were fornmer enpl oyees of the transferor and

We note that the statute specifically provides:
“consi deration nmay be given, anong other factors”. See 12 Pa.
Cons. Stat. Ann. sec. 5104(b) (West 1999) (enphasis added).

2The committee comment to 12 Pa. Cons. Stat. Ann. sec. 5104
states in pertinent part:

(5) Subsection (b) belowis a nonexclusive catal ogue of
factors appropriate for consideration by the court in
determ ni ng whet her the debtor had an actual intent to
hi nder, delay or defraud one or nore creditors. Proof
of the existence of any one or nore of the factors
enunerated in subsection (b) may be rel evant evi dence
as to the debtor’s actual intent but does not create a
presunption that the debtor has made a fraudul ent
transfer or incurred a fraudulent obligation. * * * The
fact that a transfer has been nade to a relative or to
an affiliated corporation has not been regarded as a
badge of fraud sufficient to warrant avoi dance when
unacconpani ed by any ot her evidence of fraud. The
courts have uniformy recogni zed, however, that a
transfer to a closely related person warrants cl ose
scrutiny of the other circunstances, including the
nature and extent of the consideration exchanged. * * *
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one was a fornmer officer; (3) Self Gl transferred all its assets
to petitioner; and (4) the transfer occurred shortly after excise
tax assessnents were nade and while Self G| was disputing its
l[tability for mllions of dollars in excise fuel taxes and
penalties. W also find telling that one of the creditors who
directly benefited fromthe transaction was the transferor’s sole
owner, M. Self, Sr. dCearly, the Self famly preferred to repay
Self Gl’s unsecured debt obligations to M. Self, Sr., to the
di sadvantage of Ohio’s and Pennsylvania' s coffers. During trial,
M. Reiter testified as foll ows:

Q Did it give you any concern that Robert Sr. was being
repaid in part for his |oans?

A Yeah, it gave ne sone concern. You know, under the
preference provisions of the corporate statutes there are—-
you know, there are issues there regarding the paynent of
sharehol ders when there is other creditors. But he was a
creditor.

They had told me that—they had indicated all

t hroughout that all the general creditors were going to

be paid. He was another creditor. So you know, |

think I talked about it. [|I’mnot sure how strongly I

tal ked about it or how nuch, but | do have a

recoll ection that we did have a conversation with the

accountant as well.
Addi tionally, petitioner continued in the sane |ine of business
fromthe sane busi ness prem ses (which were owned by and | eased
fromM. Self, Sr.) as the transferor, Self Ql. Accordingly,
respondent has persuaded us, given the facts and circunstances

when taken together, that Self G| had actual intent to “hinder,
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del ay or defraud” the State taxing authorities of Pennsyl vania
and Chi o.

Def enses to a Finding of Fraudul ent Transfer

Despite a finding that a conveyance is fraudul ent under
PUFTA, relief is denied as against a transferee who can show t hat
the transfer was nmade in “good faith” and for “reasonably
equi val ent value”. The exception provides in pertinent part:

Sec. 5108. Defenses, liability and protection of
transferee

(a) Certain transfers or obligations not
fraudulent.--A transfer or obligation is not fraudul ent
under section 5104(a)(1l) (relating to transfers
fraudul ent as to present and future creditors) against
a person who took in good faith and for a reasonably
equi val ent val ue or agai nst any subsequent transferee
or obligee. [12 Pa. Cons. Stat. Ann. sec. 5108(a)
(West 1999).]

“The person who invokes this defense carries the burden of
establishing good faith and the reasonabl e equi val ence of the
consi deration exchanged.” 12 Pa. Cons. Stat. Ann. sec. 5108,

cm. 1 (West 1999) (citing Chorost v. Grand Rapids Factory

Showroons, Inc., 77 F. Supp. 276, 280 (D.N. J. 1948), affd. 172

F.2d 327, 329 (3d GCir. 1949)).
The comm ttee comment to PUFTA section 5108 aids in defining
the term“good faith”:

(6) As used in this section, “good faith” neans
that the transferee or obligee acted w thout actual
fraudulent intent and that the transferee or obligee
did not collude with the debtor or otherw se actively
participate in the fraudul ent schene of the debtor. A
transferee’s or obligee’ s know edge of a transferor’s



- 19 -

i nsolvency, in and of itself, is insufficient to
support a finding that the transferee or obligee | acked
“good faith” as that termis used in this section. The
transferee’s or obligee’'s know edge of the transferor’s
i nsol vency may, however, in conbination with the
transferee’s or obligee’s knowl edge concerni ng ot her
facts, be relied upon as evidencing a | ack of “good
faith” on the part of the transferee or obligee. [12
Pa. Cons. Stat. Ann. sec. 5108, cnt. 6.]

See al so Tiab Conmuni cations Corp. v. Keynarket of NEPA, |nc.,

supra at 941.

G ven the record, we do not believe that petitioner has
acted in good faith with respect to the conveyance at issue. It
is clear that M. Self, Jr., petitioner’s agent and 50-percent
owner, knew all the operative facts and circunstances underlying
the transfer of Self Gl’s assets. He was a fornmer enpl oyee and
officer of Self Ol and pleaded guilty to crimnal charges that
were based on factors that gave rise to the fuel excise tax
assessnments. He testified that he knew about the assessnents,
that Self O 1 had appeal ed the assessnents, that the crimna
i nvestigations caused Self Gl’s line of credit to be frozen, and
that the outlook for the future of Self G| was “bleak”. M.
Self, Jr., testified that before the sale, he sought advice on
how to acquire the business, he was in attendance at numerous
nmeetings and participated in tel ephone conferences with his
father and Self QO 1’'s attorneys concerning appealing the
assessnents, and he “felt that the conpany was pretty nuch

dooned.” Nonethel ess, the parties consunmmated a sale in which
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the debt owed to the sol e sharehol der was preferred over the
liabilities owed to the States of Pennsylvania and Ohi o and
respondent.

It is clear that petitioner through its agent, M. Self,
Jr., had know edge of all the operative facts and circunstances
concerning Self Ql’'s dire situation and its schene to transfer
its assets before the commencenent of collection activities.
Accordingly, we hold that 12 Pa. Cons. Stat. Ann. section 5108
does not provide petitioner relief fromliability as a
transferee. t®

We disagree with petitioner’s self-serving argunent that the
sal e as consummated “was a far better result than what woul d have
occurred in a liquidation.” Self Gl and petitioner did not have
the right to pick and choose which creditors got paid. Anong
those creditors paid was M. Self, Sr., who received hundreds of
t housands of dollars frompetitioner. W agree with respondent
that Self G| and petitioner structured the transaction in such a
way as to provide M. Self, Sr., with a preferential repaynent

status. Cearly, “Transactions between a debtor-corporation and

13Since 12 Pa. Cons. Stat. Ann. sec. 5108(a) (West 1999) is
a conjunctive test, in light of our holding, we need not analyze
or determ ne whether petitioner paid a “reasonably equival ent
val ue” for the assets transferred. |In Haganman v. Conm ssioner,
100 T.C. 180, 184 (1993), we explained that inquiries into the
adequacy of consideration “often are unnecessary because
respondent will be permtted to prove a fraudul ent transfer
[under State |law] by denonstrating actual intent to defraud.”
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its controlling officers nust be scrutinized.” Ilnre Tri-State

Paving, Inc., 32 Bankr. 2, 4 (Bankr. WD. Pa. 1982) (citing

Edward Hines W Pine Co. v. First Natl. Bank, 61 F.2d 503 (7th

Cr. 1932)). A shareholder/creditor may not use his speci al
relationship with a corporation to the detrinment of the
corporation’s other creditors. As the court explained in Tri-

State Paving, Inc.:

The Corporation owed noney to the defendants, as it
owed noney to many other creditors. * * * Paying
thenmselves in full by taking unfair advantage of their
speci al positions and knowl edge to save thensel ves from
bei ng prejudi ced and sinul taneously | eaving their other
creditors with nothing constituted an actual intent to
defraud * * * [1d.]

In Robar Dev. Corp. v. Mnutello, 408 A 2d 851, 853-854 (Pa.

Super. C. 1979), the court stated:

where officers of insolvent corporations satisfied the
corporate obligations held by thenselves prior to other
creditors, equity has erected a presunption that such
of ficers have taken unfair advantage of their special
position and knowl edge to save thensel ves from bei ng
prejudi ced. The burden lies on the officers to show
the circunmstances which made it proper that they shoul d
be paid prior to the other creditors. [Citations
omtted.]

See al so Bernstein v. Donaldson (In re Insulfoans, Inc.), 184

Bankr. 694, 703-704 (Bankr. WD. Pa. 1995) (“Directors of an

i nsol vent corporation hold their powers “in trust’ for al
creditors of the corporation. They may not use their powers for
their owm benefit and to the detrinent of creditors.”), affd. 104

F.3d 547 (3d Gir. 1997).
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Petitioner argues that there was no such preference because
“Every creditor with non-contingent clains were [sic] paid in
full.” Petitioner’s argunment fails because PUFTA nmakes no
di stinction between contingent and noncontingent liabilities.
Specifically, PUFTA defines “clainf as “Aright to paynent,
whet her or not the right is reduced to judgnent, |iquidated,

unl i qui dated, fixed, contingent, matured, unmatured, disputed,

undi sputed, |egal, equitable, secured or unsecured.” 12 Pa.
Cons. Stat. Ann. sec. 5101 (West 1999) (enphasis added); see id.

sec. 5104, cm. (6)(d); United States v. St. Mary, 334 F. Supp.

799, 803 (E.D. Pa. 1971) (“for the purpose of the |aw of
fraudul ent conveyances, a contingent liability has the sanme

status as one which is fixed”); People’s Sav. & Dine Bank & Trust

Co. v. Scott, 154 A 489 (Pa. 1931); Lafayette Manor, Inc. V.

Carroll, 12 Pa. D. &C. 3d 139, 145 (1979).

Petitioner further argues: “To successfully attack a
transfer as fraudul ent under the Act it is necessary that the
creditors be prejudiced by the transfer, even where there is
actual fraudulent intent.” Petitioner cites no authority which
interprets Pennsylvania s fraudul ent conveyance | aw or PUFTA. In
any event, the record does denonstrate that an unpaid creditor
was harmed or prejudiced by the transfer. The record shows that
Self G| preferred the unsecured obligations owed to M. Self,

Sr., rather than those owed to the contingent creditors. M.
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Self, Sr., was repaid hundreds of thousands of dollars to the
injury and prejudi ce of Pennsylvania, Chio, and respondent. !
Concl usi on
Respondent has borne his burden of proving that Self Q|
fraudulently transferred its property in violation of PUFTA

Accordi ngly, we sustain respondent’s determ nation.

Deci sion will be entered for

respondent.

¥There is no evidence that Pennsylvania s and Ghio’s clains
for fuel excise tax that Self G| owed are superior to
respondent’s claimfor unpaid incone tax.



