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GCEKE, Judge: This case was heard pursuant to the
provi sions of section 7463! of the Internal Revenue Code in
effect at the tinme the petition was filed. Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

Unl ess ot herwi se indicated, all section references
are to the Internal Revenue Code, and all Rule references are to
the Tax Court Rules of Practice and Procedure.
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other court, and this opinion shall not be treated as precedent
for any other case.

Respondent issued to petitioners a notice of Federal tax
lien (NFTL) and a notice of intent to levy (levy notice) to
coll ect outstanding incone tax liabilities and additions to tax
under section 6651(a)(1) and (2) for the tax periods Decenber
1999, Decenber 2000, and Decenber 2001. The issues for decision
are: (1) Wiether petitioners are entitled to challenge their
underlying tax liabilities for the years at issue, and if so (2)
whet her petitioners are liable for additions to tax under section
6651(a)(1) and (2). For the reasons stated herein, we find that
petitioners are entitled to challenge their underlying tax
liabilities and are liable for the section 6651 additions to tax
for 1999, but not for 2000 and 2001.

Backgr ound

The stipulation of facts and the acconpanying exhibits are
incorporated by this reference. Petitioners resided in Florida
at the time of filing their petition.

I n January 2000 petitioner wfe was enployed by the New York
Ti mes; petitioner husband was enpl oyed by Publix Supermarket.
During 2000 petitioner wife suffered froma variety of health
probl ens such as sl eep deprivation. As a result, petitioner wfe
filed for short-termdisability benefits. Later in 2000

petitioner wife started seeing a psychiatrist. |In Novenber 2000
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petitioner wife | ost consciousness and was taken to a | ocal
hospital. 1In January 2001 petitioner wife suffered a rash that
caused another visit to the hospital. Later, petitioner wfe
filed for Social Security disability benefits due to continuous
heal th i ssues which required her to visit doctors frequently.

Petitioners did not tinely file inconme tax returns for 1999,
2000, and 2001. However, tax was withheld fromtheir pay.
Respondent did not prepare substitutes for returns for
petitioners pursuant to section 6020(b). On February 20, 2006,
petitioners filed their income tax returns for 1999, 2000, and
2001 showing their tax liabilities. For each of these 3 years,
petitioners’ wthholding was | ess than the anmount of tax
reported. Thus, petitioners’ untinely filed returns reported
bal ances due.

On March 2, 2007, respondent issued petitioners an NFTL for
t he bal ances due and additions to tax. |In the NFTL respondent
listed petitioners’ unpaid tax liabilities for tax years 1999
t hrough 2001 as $946. 08, $3,074.62, and $1,514.84, respectively.
On March 16, 2007, a notice of intent to levy was issued to
petitioners. In response to both notices, on April 5, 2007,
petitioners requested a collection due process (CDP) hearing.
Sonetinme in April 2007, petitioners contacted the Taxpayer
Advocate Service (TAS) for assistance in dealing with the

I nt ernal Revenue Service (IRS)



- 4 -

Petitioners informed the TAS that they had reasonabl e cause
for not paying their balances and had since paid all of their
del i nquent taxes including interest. Petitioners’ transcripts do
not show full paynment of their delinquent taxes. However,
respondent did not contest petitioners’ claimof having paid the
bal ances.

On July 2, 2007, the Appeals Ofice transferred petitioners’
CDP hearing to a settlenent officer. On July 3, 2007, the
settlenment officer recorded in her admnistrative case file that
petitioners were seeking financial relief fromtheir taxes. On
Septenber 5, 2007, respondent sent by facsimle to petitioners a
letter informng them of an opportunity to indicate collection
alternatives. Petitioners did not offer any collection
alternatives. On Septenber 6, 2007, respondent faxed petitioners
a letter informing themthat their case was being transferred
fromthe Appeals Ofice to a settlenent officer. In addition,
respondent infornmed petitioners that the deadline to submt any
addi tional information was Septenber 21, 2007.

On Septenber 17, 2007, petitioners faxed a request to
respondent asking for an extension of their deadline because of a
tropi cal depression affecting their region. Two days |ater and
W t hout a response fromrespondent, petitioners faxed a docunent
to the TAS requesting additional tinme to submt the additional

informati on. Respondent eventually responded to petitioners
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after the Septenber 21, 2007, deadline but did not address their
previ ous request for additional tine.

On Cctober 5, 2007, respondent nailed to petitioners notices
of determ nation upholding the collection actions. Petitioners
filed a petition for redeterm nati on on Novenber 7, 2007, and an
anended petition on Decenber 26, 2007. A trial was held on
February 25, 2009, in Tanpa, Florida.

Di scussi on

Petitioners’ Underlying Liabilities

Sections 6320 (pertaining to liens) and 6330 (pertaining to
| evies) were enacted as part of the Internal Revenue Service
Restructuring and Reform Act of 1998, Pub. L. 105-206, sec. 3401,
112 Stat. 746, in order to afford taxpayers new procedural
protections with regard to collection matters. Section 6320(a)
and (b) generally provide that the Secretary cannot proceed with
collection of taxes by way of a lien on a taxpayer’s property
until the taxpayer has been notified in witing and provided
wi thin a 30-day period an opportunity for an admnistrative
hearing before an inpartial officer of the Comm ssioner’s Appeal s
Ofice. Generally, hearings under section 6320 are conducted in
accordance with the procedural requirenents set forth in section
6330(c). Sec. 6320(c). At the hearing, the Appeals officer
shal |l obtain verification that the requirenents of any applicable

| aws and adm ni strative procedures have been net. Sec.
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6330(c)(1). A taxpayer may raise at the hearing any rel evant
issue with regard to the Conm ssioner’s collection activities,
such as appropriate spousal defenses, challenges to the
appropri ateness of the intended collection action, and offers of
alternative neans of collection, including offers-in-conprom se.
Sec. 6330(c)(2)(A). In certain circunstances, a taxpayer nay
al so challenge his underlying tax liability at the hearing if the
t axpayer did not receive a notice of deficiency or did not have
an opportunity to dispute the tax liability. Sec. 6330(c)(2)(B)

Section 6331(a) authorizes the Secretary to | evy upon
property and property rights of any taxpayer liable for taxes who
fails to pay those taxes after notice and demand for paynent is
made. Section 6331(d) provides that the |evy authorized by
section 6331(a) nmay be nmade with respect to any unpaid tax only
if the Secretary has given witten notice to the taxpayer 30 days
before the levy. Section 6330(a) further requires that the
noti ce advi se the taxpayer of the anmount of the unpaid tax and of
the taxpayer’s right to a hearing.

If a hearing is requested, the hearing is to be conducted by
an officer or enployee of the Comm ssioner’s Appeals Ofice with
no prior involvenent with respect to the unpaid tax at issue.

Sec. 6330(b)(1), (3). The Appeals officer shall at the hearing
obtain verification that the requirenents of any applicable |aw

or admnistrative procedure have been net. Sec. 6330(c)(1l). The
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t axpayer may raise at the hearing “any relevant issue relating to
the unpaid tax or the proposed levy”. Sec. 6330(c)(2)(A). The
t axpayer may al so rai se challenges to the existence or anmpunt of
the underlying tax liability at the hearing if the taxpayer did
not receive a statutory notice of deficiency with respect to the
underlying tax liability or did not otherw se have an opportunity
to dispute that liability. Sec. 6330(c)(2)(B). Anounts reported
as due on the taxpayer’s original return may al so be chal |l enged.

Mont gonery v. Conmm ssioner, 122 T.C. 1, 9-10 (2004).

At the conclusion of the hearing the Appeals officer nust
det erm ne whet her and how to proceed wth collection and shal
take into account: (1) The verification that the requirenents of
any applicable |law or adm ni strative procedure have been net; (2)
the relevant issues raised by the taxpayer; (3) challenges to the
underlying tax liability by the taxpayer, where permtted; and
(4) whet her any proposed coll ection action bal ances the need for
the efficient collection of taxes wwth the legitimte concern of
the taxpayer that the collection action be no nore intrusive than
necessary. Sec. 6330(c)(3).

Pursuant to the Pension Protection Act of 2006, Pub. L. 109-
280, sec. 855, 120 Stat. 1019, this Court has exclusive
jurisdiction to review notices of determ nation issued pursuant
to sections 6320 and 6330, effective for determ nations nade

after Cctober 16, 2006. Generally, as described under section
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6330(c)(2), failure of the taxpayer to raise an issue during the
section 6330 hearing wll preclude our consideration of that

issue. Ganelli v. Conmm ssioner, 129 T.C 107, 112-113 (2007);

Magana v. Conm ssioner, 118 T.C. 488, 493 (2002). However, the

Appeal s officer’s mandated verification under section 6330(c)(1)
that the requirenments of any applicable |aw or adm nistrative
procedure have been net is subject to review without regard to a

chal | enge by the taxpayer at the hearing. Hoyle v. Conm ssioner,

131 T.C. ___, __ (2008) (slip op. at 11).

Were the underlying tax liability is properly at issue, the
Court wll reviewthe matter de novo. Were the underlying tax
is not properly at issue, however, the Court wll reviewthe
Comm ssioner’s determ nation for abuse of discretion. See, e.g.,

Goza v. Comm ssioner, 114 T.C. 176, 181-182 (2000).

Respondent argued at trial that petitioners had an
opportunity to dispute their underlying tax liabilities with the
Appeal s officer and failed to do so. Thus, pursuant to the

Court’s decision in Ganelli v. Conmm ssioner, supra, petitioners

cannot raise it here. Petitioners argued that they did dispute
their underlying tax liabilities. At trial, the Court ruled that
petitioners did properly challenge the underlying liabilities
regarding the additions to tax during conmunications with the

Appeal s officer and thus could raise it before the Court.
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Therefore, the additions to tax for 1999 through 2001 are
properly at issue and we revi ew them de novo.

1. Section 6651 Addition to Tax

Respondent determ ned that petitioners are liable for
additions to tax under section 6651(a)(1) and (2) for 1999, 2000,
and 2001. Petitioners did not challenge the anmounts of their tax
liabilities but clainmed at trial that they had paid bal ances due.
Petitioners are challenging only their liability for the section
6651(a)(1) and (2) additions to tax.

Pursuant to section 7491(c), the Commi ssioner’s initial
burden of production is to introduce evidence that the returns

were filed | ate. Hi gbee v. Commi ssioner, 116 T.C. 438, 446

(2001). The Comm ssioner, however, is not obligated to introduce
evi dence regardi ng reasonabl e cause or substantial authority.

Id. at 446-447. Once the Conm ssioner neets his burden of
production, a taxpayer bears the burden of proving that the late
filing was due to reasonabl e cause and not willful neglect and
must provi de evidence sufficient to persuade the Court that the
Comm ssioner’s determnation is incorrect. |1d.

Section 6651(a)(1l) inposes an addition to tax for failure to
tinely file a Federal incone tax return by its due date, with
extensions. The section 6651(a)(1l) addition to tax is equal to 5
percent of the anobunt of tax required to be shown on the return

if the failure is not for nore than 1 nonth, with an additional 5
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percent for each nonth or partial nmonth during which the failure
to file continues, not to exceed 25 percent in the aggregate.
The addition to tax does not apply if it can be established that
such failure was due to reasonabl e cause and not w Il ful neglect.
Id. WIIful neglect nmeans a conscious, intentional failure or

reckl ess indifference. United States v. Boyle, 469 U. S. 241, 245

(1985). Section 301.6651-1(c)(1), Proced. & Adm n. Regs.,
provides that if a taxpayer exercises ordinary business care and
prudence in providing for paynent of his tax liability and is
neverthel ess unable to file on time, then the delay is due to
reasonabl e cause.

Because petitioners concede that they failed to tinely file
Federal inconme tax returns for the years at issue, respondent has
met his burden of production with respect to the additions to
tax. Petitioners, however, claimthey had reasonabl e cause on
account of nunmerous health issues. Petitioners presented
evidence indicating that their failure to file was due to severe
medi cal issues that plagued petitioner wife during 1999, 2000,
and 2001.

Petitioner wife filed for both short- and | ong-term
disability benefits between 2000 and 2001 as a result of hospital
visits and doctor’s appointnments for nental and physical health
i ssues. Though petitioner wife did file for short-term

disability and visited psychiatrists before petitioners’ 2000 tax
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return filing date, she admtted to the Court that a contributing
factor to not filing their 1999 tax return was a major project at
work. In addition, petitioner husband was still enployed and
wor ki ng t hroughout 1999 and 2000. It was not until Novenber of
2000 when petitioner wife was taken to the hospital because she
had | ost consci ousness that she m ssed work because of her health
problens. Petitioner wife filed for long-termdisability
benefits in 2001. Thereafter, petitioner husband decided to cut
back on work so he could take care of their children as
petitioner wife was unable to care for them by hersel f.

Petitioners had reasonable cause for not filing their incone
tax returns for 2000 and 2001 on account of petitioner wife’'s
serious health problens. However, petitioners have failed to
expl ai n how these issues prevented them from exercising ordinary,
reasonabl e care and prudence in filing their 1999 tax return on
April 15, 2000. Petitioners worked during 1999 and up to
Novenber of 2000, 5 nonths after the 1999 return was due. Even
taking into account petitioner wife's seeing a psychiatrist in
early 2000, there is insufficient basis to find that the failure
to tinely file the 1999 return was reasonable. Accordingly, we
sustain respondent’s inposition of the addition to tax under
section 6651(a)(1) for 1999 but not 2000 and 2001.

Respondent i nposed a section 6651(a)(2) addition to tax for

1999, 2000, and 2001. Section 6651(a)(2) inmposes an addition to



- 12 -

tax for failure to pay the anobunt shown on the return on or
before the date prescribed for paynent of the tax. The anmount of
the addition is equal to 0.5 percent per nonth (up to a nmaxi mum
of 25 percent) for failure to make tinely paynent of the tax
shown on a return. The addition to tax applies only when an

anmount of tax is shown on a return. See Cabirac v. Commi ssi oner,

120 T.C. 163, 170 (2003). Section 6651(a)(2) provides for an
addition to tax where paynent of the anobunt reported as tax on a
return is not tinely “unless it is shown that such failure is due
to reasonabl e cause and not due to willful neglect”. Petitioners
claimthat petitioner wife's nedical issues were responsible for
their not paying their balance due. W agree with petitioners.
For the reasons stated above, we sustain respondent’s inposition
of the addition to tax under section 6651(a)(2) for 1999 but not
for 2000 or 2001.

I n conclusion, petitioners have denonstrated that there was
reasonabl e cause for not tinely filing their 2000 and 2001 tax
returns. Therefore, we sustain respondent’s inposition of the
addition to tax under section 6651(a)(1) and (2) only for 1999.

At trial, petitioners clainmed that they had paid their entire
out st andi ng bal ance. Respondent did not address this statenent.
Because of the uncertainty of a balance due, we will order

respondent to prepare a Rule 155 conputation to determ ne whet her
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petitioners have any outstandi ng bal ance and the anounts of the
additions to tax.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




