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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme that the petition was filed. Unless otherw se
i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the years in issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
The decision to be entered is not reviewable by any other court,

and this opinion should not be cited as authority.
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Respondent determ ned deficiencies of $9,845 and $3,846 in
petitioner's 1999 and 2000 Federal inconme taxes, respectively.
The issues for decision are: (1) Wiether petitioner is
entitled to claimrental real estate |losses in excess of those
al | oned by respondent; (2) whether petitioner is entitled to
deducti ons for enpl oyee busi ness expenses; and (3) whether
petitioner is liable for the 10-percent additional tax under
section 72(t) for early distributions fromretirenent plans.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the exhibits received into evidence
are incorporated herein by reference. At the tine the petition
inthis case was filed, petitioner resided in Sacranento,
Cal i fornia.

1. Petitioner's Rental Real Estate Losses

During the years in issue, petitioner owned three houses:
(1) 8501 Canterbury (Canterbury) in Sun Valley, California; (2)
960 N. Adans (Adans) in Chandler, Arizona; and (3) 28705
Per si mmon Lane (Persimon) in Saugus, California.

Petitioner purchased the Canterbury house around 1982 and
still owmns it. He did not have a tenant in this house during

ei ther 1999 or 2000.
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Petitioner purchased the Adanms house in 1996 and still owns
it. Petitioner would drive fromCalifornia to Arizona weekly to
per f orm mai nt enance on the Adans house.

Petitioner hired Desert Wde Properties (Desert Wde) to
manage the Adans property. Desert Wde was not responsible for
cl eaning the house or otherwi se preparing it for rental. They
sinply advertised the property for rental and did not charge
petitioner a fee until the property was rented. The Adans house
was rented from Septenber 1999 through the entire 2000 tax year.
After it was rented, petitioner had no further need to drive to
Ari zona.

Petitioner has owned the Persi mon house since 1990. In
1993, he hired Southern California Real Estate Managenent Co. to
manage the property. During the years at issue, petitioner had a
tenant in the house and did not visit the property.

On his 1999 Schedul e E, Supplenental |ncone and Loss,
petitioner clainmed deductions pertaining to the Adans and
Per si nmon properties of $28,614.27 and $38, 649. 53, respectively.
Petitioner lived in the Adans house from January through June
1999. In the notice of deficiency, respondent reclassified from
Schedul e E to Schedule A Item zed Deducti ons,
$5, 860 of the nortgage interest and property taxes attributable
to the Adans property for the period during which petitioner

lived there.
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On his 2000 Schedul e E, petitioner clainmed deductions
pertaining to the Adans and Persi mon rental properties of
$25, 616. 92 and $38, 213. 00, respectively. Respondent determnm ned
that petitioner qualifies for a $25,000 |oss for active
participation in his rental real estate activity in each of the
years in issue. Respondent disallowed | oss deductions in excess
of that anmount.

2. Petitioner's Enpl oyee Busi ness Expenses

During the years in issue, petitioner was enployed as a
conputer anal yst by Wells Fargo Bank (Wells Fargo), his enpl oyer
of nore than 20 years. At the beginning of 1999, petitioner was
working in Tenpe, Arizona. In June 1999 petitioner's job was
rel ocated from Arizona to Sacranmento, California. At that tinme,
petitioner rented an apartnent in Sacranento.

During one of the weekly trips he made from California to
t he Adans house to perform mai ntenance, petitioner retrieved from
t he Adans house conputer manual s he needed for his job. He was
not required by Wells Fargo to drive down and pick up the
manuals. Petitioner did it for his own convenience. He did not
keep records of the m | eage he drove.

On his 1999 Schedule A petitioner deducted his m | eage
expenses for trips to the Adans house as an enpl oyee busi ness
expense, claimng a total deduction of $13,392.00, |ess the 2-

percent AG floor of $1,360.87, or $12,031.13. On his 2000
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Schedul e A, petitioner deducted his m | eage expenses for trips to
t he Adans house as an enpl oyee busi ness expense, clainmng a total

deduction of $13,000, less the 2-percent AG floor of $809.36, or
$12,190. 64. Respondent disallowed petitioner's clainmed deduction
for m | eage expenses because petitioner did not establish that

t he expenses were related to his enpl oynent.

3. Petitioner's Retirenent Plan Wt hdrawal s

In 1999, petitioner made withdrawals fromtwo retirenent
plans. A Form 1099-R, Distributions From Pensions, Annuities,
Retirement or Profit-Sharing Plans, |IRAs, Insurance Contracts,
etc., reflects that his gross distribution fromthe Federal
Savi ngs Bank plan was $22,839.61. The anount conprises
$6, 957.18 as a return of enployee contributions and $15, 882. 43 as
a taxabl e distribution.

Petitioner's gross distribution fromhis Wlls Fargo section
401(k) plan was $12,850. The full anpunt is identified on the
Form 1099-R as a taxable distribution. Petitioner reported both
di stributions as income on his 1999 Form 1040, U.S. | ndi vidual
| ncone Tax Return. He did not, however, report the 10-percent
additional tax attributable to a premature withdrawal from a
retirenment plan.

In 2000, petitioner again nmade a withdrawal fromthe Wlls
Fargo section 401(k) plan. The Form 1099-R reflects that his

gross distribution was $10,793.25. The full anount is identified
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as taxable. Petitioner reported the distribution as inconme on
his 2000 Form 1040, but once again he did not report the 10-
percent additional tax attributable to a premature w thdrawal
froma retirenment plan. 1In the notice of deficiency, respondent
determ ned that petitioner is liable for the additional tax on
premature distributions for each year

Petitioner made the withdrawals to pay for his sister's
funeral and to stop foreclosure on one of his properties.
Petitioner's sister passed away during the 1999 tax year. She
had lived in Indonesia, and her funeral was held there.
According to petitioner, the Miuslimfuneral cerenonies for his
sister were required to span 3 years. |In 1999, petitioner spent
approximately $12,000 to $15,000 for her funeral expenses. He
al so spent the funds he wthdrew in 2000 on his sister's funeral
expenses.

At the end of 1998, First Nationw de Mrtgage notified
petitioner of its intent to foreclose on the Canterbury house.
In 1999, petitioner spent approximtely $15, 000 of the funds
distributed to himfromhis pension plan to avoid the
foreclosure. At the time of trial, petitioner had not yet
reached the age of 59-1/2 years.

Di scussi on

The Comm ssioner's determnations in the notice of

deficiency are presuned correct, and, generally, taxpayers nust
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prove those determ nations wong in order to prevail. Rule

142(a)(1); Welch v. Helvering, 290 U S. 111, 115 (1933). Because

the issues to be decided are questions of law, section 7491(a) is
i nappl i cable, and the Court decides the issues without regard to
t he burden of proof.

1. Petitioner's Rental Real Estate Losses

Section 469(a) generally disallows passive activity | osses.
Section 469(d)(1) defines "passive activity |loss" as the excess
of passive activity | osses over passive activity inconme for the
taxabl e year. Under section 469(c)(2), passive activity includes
any rental activity, "without regard to whether or not the
taxpayer materially participates in the activity." Sec.

469(c) (4).

However, under section 469(c)(7), section 469(c)(2) does not
apply to the rental real estate activities of a taxpayer in the
real property business (a real estate professional) if:

(1) nore than one-half of the persona
services perfornmed in trades or businesses by
t he taxpayer during such taxable year are
performed in real property trades or
busi nesses in which the taxpayer materially
participates, and

(1i1) such taxpayer perforns nore than
750 hours of services during the taxable year
in real property trades or businesses in
whi ch the taxpayer materially participates.

Sec. 469(c)(7)(B).
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Petitioner was enployed full tine as a conputer analyst with
Wells Fargo. He testified that he retained two property
managenent conpani es to manage the Adanms and Persi mon
properties. Petitioner also admtted that he did not keep any
records as to how nuch tine he devoted to his real estate
activities. The Court concludes that petitioner does not satisfy
the exception set forth in section 469(c)(7) and he is not
entitled to deduct real estate |losses in excess of the $25, 000
| oss all owed by respondent.

2. Petitioner's Enpl oyee Busi ness Expenses

Deductions are a matter of |egislative grace, and taxpayers
must mai ntain adequate records to substantiate the anounts of any

deductions or credits clainmed. Sec. 6001; I NDOPCO, Inc. V.

Commi ssioner, 503 U.S. 79, 84 (1992); sec. 1.6001-1(a), Incone

Tax Regs.

Section 162(a) allows a deduction for all ordinary and
necessary expenses incurred in carrying on a trade or business.
CGenerally, a taxpayer nust establish that deductions cl ai nmed
pursuant to section 162 are ordinary and necessary expenses and
must maintain records sufficient to substantiate the amounts of

t he deductions clained. Sec. 6001; Menequzzo v. Conm ssioner, 43

T.C. 824, 831-832 (1965); sec. 1.6001-1(a), (e), Incone Tax Regs.
Wth respect to certain business expenses specified in

section 274(d), however, nore stringent substantiation
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requi renents apply. Section 274(d) disallows deductions for
traveling expenses, gifts, and neals and entertai nnent, as well
as for listed property, unless the taxpayer substantiates by
adequate records or by sufficient evidence corroborating the
taxpayer's own statenent: (1) The anount of the expense,
(2) the tinme and place of the expense, (3) the business purpose
of the expense, and (4) the business relationship to the taxpayer
of the persons involved in the expense. The term"listed
property” is defined in section 280F(d) and includes passenger
vehicles. See sec. 280F(d)(4)(A)(i).

Under section 274(d), substantiation by neans of adequate
records requires a taxpayer to maintain a diary, a log, or a
simlar record, and docunentary evidence that, in conbination,
are sufficient to establish each el enent of each expenditure or
use. Sec. 1.274-5T(c)(2)(i), Tenporary Inconme Tax Regs., 50 Fed.
Reg. 46017 (Nov. 6, 1985). To be adequate, a record nust
generally be witten. Each elenment of an expenditure or use that
nmust be substantiated should be recorded at or near the tine of
t hat expenditure or use. Sec. 1.274-5T(c)(2)(ii)(A), Tenporary
I ncone Tax Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985). Thus, under
section 274(d) no deduction may be all owed for expenses incurred

for use of a passenger autonobile on the basis of any



- 10 -
approxi mation or the unsupported testinony of the taxpayer.

Bradl ey v. Conmi ssioner, T.C. Menp. 1996-461; Gol den v.

Conmi ssioner, T.C. Menp. 1993-602.

Petitioner's enploynment as a conputer anal yst did not
require that he drive 13,392 mles in 1999 or 13,000 mles in
2000. Therefore, the Court finds that petitioner's m/leage
expenses are unrelated to his enploynent and thus are not
deducti ble. Respondent's disallowance of petitioner's clainmed
enpl oyee busi ness expenses i s sustai ned.

3. Petitioner's Retirenent Plan Wt hdrawal s

Section 72 typically operates to include distributions in
gross incone, and subsection (t) provides for an additional tax
on premature distributions. For purposes of the statute, section
4974(c) includes a pension plan described in section 401(a) as a
qualified retirenment plan.

None of the exceptions enunerated in section 72(t)(2) is
applicable. Petitioner acknow edges that the funds were
wi thdrawn fromhis retirenment plan accounts and that he had not
reached age 59-1/2. The foreclosure of petitioner's property and
his sister's funeral expenses do not satisfy any of the
exceptions set forth in section 72(t). Therefore, respondent's

determ nation that petitioner is liable for each year for the 10-
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percent additional tax on his premature distributions is
sust ai ned.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.




