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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
SW FT, Judge: Respondent determ ned a deficiency of $8, 270
in petitioners’ Federal incone taxes for 2004, a $1,675 addition
to tax under section 6651(a)(1), and a $1, 654 accuracy-rel ated

penal ty under section 6662(a).
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Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for 2004, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

At issue is petitioner Moshe Shafrir’s entitlenent to
deducti ons for business expenses, dependency exenptions, and Hope
Schol arship credits beyond those all owed by respondent.

Petitioner Lilia Valitova is a petitioner only because she filed
a 2004 joint Federal incone tax return with her husband.

References to petitioner are to Moshe Shafrir.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

At the tine the petition was filed petitioner resided in
Cal i fornia.

In 1980 petitioner graduated fromthe Technion-1srael
Institute of Technology in Israel wwth a bachelor’s degree in
architecture and town planning. Thereafter, petitioner married,
moved to the United States, and eventually becane |icensed as an
architect in California.

In 2004 petitioner was enployed as an architect in San Jose,
California, and in San Francisco, California. Petitioner also
wor ked as an i ndependent architect.

At his honme petitioner maintained a cellular tel ephone |ine

and three tel ephone land lines. All of the tel ephone |lines were
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used by petitioner and his famly in their personal affairs and
al so by petitioner in his work as an i ndependent architect.

In 2004 petitioner took 29 autonobile trips totaling 7,320
mles to various cities in California, and petitioner kept a
mleage log relating thereto. The trips were described in
petitioner’s mleage |og as being taken for the purpose of either
“meeting with potential clients” (837 mles) or “marketing,
urban, and architectural study” (6,483 mles). Wth respect to
trips described as nmade for the purpose of neeting with potenti al
clients, petitioner also noted in his log the client’s nane, the
| ocati on and subject of the neeting, and the architectural work
i nvol ved.

Wth respect to trips described as made for the purpose of
mar keti ng, urban, and architectural study, petitioner made no
further notes in his log, but petitioner explained at trial that
these trips were not nade in connection wth a particular client
or a particular architectural work assignnent but were nmade to
generally informpetitioner as to the current urban planni ng and
architecture of the cities visited. On these trips petitioner
general ly stayed overnight with friends or at canpsites in
Nat i onal parks, and petitioner occasionally brought his famly

along with him
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In 2004 petitioner’s son and daughter attended coll ege as
full-time students, and petitioner’s son also worked as a full-
time chef at a restaurant.

On his 2002 and 2003 Federal income tax returns, petitioner
cl ai med Hope Schol arship credits for educati on expenses he
incurred in 2002 and 2003 on behalf of his son and daughter.

In 2005 petitioner’s son tinely filed his own 2004
i ndi vi dual Federal inconme tax return on which he clainmed hinself
as a dependent and on which he reported $27,309 in incone
relating to his enploynent as a chef.

On January 18, 2006, petitioner late filed his 2004 return
to which petitioner attached a Schedule C, Profit or Loss From a
Busi ness (Sol e Proprietorship), relating to his work as an
i ndependent architect, petitioner reported business expenses of
$11,478. Petitioner also clainmed $6, 200 in dependency exenptions
and $3,000 in Hope Schol arship credits with respect to his son
and daughter.

On audit respondent determ ned that petitioner had not
substantiated and therefore was not entitled to the clained
$11, 478 Schedul e C expenses, the $6, 200 dependency exenpti ons,
and the $3,000 Hope Schol arship credits. Respondent al so
determ ned that petitioner was |iable for the addition to tax
under section 6651(a)(1) and the accuracy-related penalty under

section 6662(a).
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On April 16, 2007, petitioner filed with this Court his
petition relating to respondent’s statutory notice of deficiency.

On April 26, 2008, petitioner’s son filed with respondent a
Form 1040X, Amended U.S. |ndividual |Incone Tax Return, for 2004
on which he disclainmed hinself as a dependent and with which he
i ncluded a $493 paynent for the additional taxes owed in
connection wth his disclainmer of his dependency exenption.

Before trial the parties entered into various settl enent
concessions with respect to the disallowed Schedul e C expenses
relating to petitioner’s work in 2004 as an i ndependent
architect. The schedule below reflects the expenses clai ned by
petitioner on the Schedule C attached to his 2004 return, the
anounts conceded by either petitioner or respondent, and the

anounts still in dispute:
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C ai med Conceded Conceded Stil

Cl ai med Schedul e by by by in
C Expenses Petitioner Petitioner Respondent D spute
Adverti sing $495 $0 $0 $495
Conmput er depreci ation 328 328 0 0
Sof t war e depreciation 976 0 0 976
Heat er depreciation 5 0 0 5
Legal / prof. services 416 0 300 116
O fice supplies 358 0 0 358
Repai r s/ mai nt enance 385 0 0 385
Prof. literature 756 0 0 756
Mai | i ng/ shi ppi ng 321 0 0 321
Printing/ copying 401 0 0 401
Prof. training 1, 305 0 0 1, 305
Architect’s license 200 0 200 0
Tel ephone 1,973 0 0 1,973
Trips 2,711 0 314 2, 397
Tot al anount "$10, 630 $328 $814 $9, 488

"1t is unclear fromthe record the reason for the
di screpancy between the $11,478 cl ai ned expenses on the
Schedul e C attached to petitioner’s 2004 tax return and the
$10, 630 total expenses listed in the above schedul e.

The parties al so agreed that the clained dependency

exenption for petitioner’s daughter was all owabl e.

OPI NI ON
Cenerally, as to clainmed deductions a taxpayer bears the
burden of proof, and respondent’s determ nations are entitled to

a presunption of correctness.? Rule 142(a); Wl ch v. Helvering,

290 U. S. 111, 115 (1933); Durando v. United States, 70 F.3d 548,

550 (9th Gr. 1995). A taxpayer is required to maintain and to

submt to respondent upon request docunentation sufficient to

! Petitioner nmakes no argunment that he qualifies under sec.
7491(a) for a shift in the burden of proof.
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establish the anount and purpose of deductions clained. Sec.
6001; sec. 1.6001-1(a), Incone Tax Regs.

Where appropriate, the Court may estimate the anmount of the

expenses and al |l ow deductions therefor. GCohan v. Conm ssi oner,

39 F.2d 540, 543-544 (2d Cr. 1930); Vanicek v. Comm ssioner, 85

T.C. 731, 742-743 (1985).

Under section 162 a taxpayer is allowed to deduct all
ordi nary and necessary busi ness expenses paid or incurred during
the year. However, deductions for personal, living, or famly
expenses are not allowed unless expressly provided under the
Code. Sec. 262(a).

At trial petitioner submtted docunentation relating only to
t he tel ephone and travel expenses. No docunentation was
submtted with regard to the other clainmed Schedul e C expenses
still in dispute.

Wth regard to the tel ephone expenses of $1,973, the
docunent ation petitioner submtted does not provide sufficient
information to distinguish which expenses were incurred in
petitioner’s work as an architect and which expenses were
incurred in petitioner’s personal and famly affairs. Petitioner
has not properly substantiated the clainmed tel ephone expenses and
has not submtted sufficient evidence for us to make an estimte

of deducti bl e tel ephone expenses. See Vanicek v. Conm ssi oner,
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supra at 742-743. The $1,973 in disputed tel ephone expenses are

not allowed as ordinary and necessary busi ness expenses.
Regardi ng the $2,397 travel expenses still in dispute

(relating just to the trips described as made for the purpose of

mar keti ng, urban, and architectural study), expenses incurred by

a taxpayer to further his general education are generally treated

as nondeducti bl e personal expenses unless they qualify as

busi ness expenses under section 162. Sec. 274(m(2); Boser v.

Comm ssioner, 77 T.C. 1124, 1133-1134 (1981), affd. w thout

publ i shed opinion (9th Gr., Dec. 22, 1983); sec. 1.262-1(b)(9),
| ncome Tax Regs.

In Postman v. Conm ssioner, T.C. Menob. 1974-145, we held

that an architect’s expenses incurred while traveling with his
famly in Europe for the purpose of acquiring increased
under st andi ng of various architectural styles did not qualify as
deducti bl e ordinary and necessary busi ness expenses. See al so

Cole v. Comm ssioner, T.C Menop. 1983-88 (expenses incurred on

busi nessman’s travel to different cities to educate hinself
generally on store managenent and good busi ness practices did not
qual ify as deductible ordinary and necessary expenses).

The busi ness purpose of the $2,397 travel expenses still in
di spute has not been adequately substantiated and the $2,397 are

not allowed as ordinary and necessary busi ness expenses.
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Regardi ng petitioner’s clai ned dependency exenption for his
son, generally a taxpayer is allowed an exenption for a dependent
if, anmong other things, the taxpayer has provided over one-half
of the dependent’s support and the dependent has not clai ned
hi msel f as a dependent for the sane year. Secs. 151(a), (c),
152(a).

In determ ni ng whether a taxpayer provided over one-half of
the support for a clainmed dependent, the anmount of support
provi ded by the taxpayer is conpared to the total amount of
support which the cl ai nred dependent received fromall sources.
Sec. 1.152-1(a)(2)(i), Inconme Tax Regs. “[S]Jupport” is defined
as, anong other things, food, shelter, clothing, education, and
medi cal and dental care. |d.

Where a cl ai med dependent has inconme in the year in which he
is clained as a dependent, only that portion of the clained
dependent’s incone which is actually spent on the clained
dependent’s support is considered in determning total “support”

under section 152. See Carter v. Commi ssioner, 55 T.C. 109, 112

(1970).

Petitioner clains that in 2004 his son did not spend any of
the $27, 309 earned as a chef for his own support, that petitioner
provi ded over one-half of his son’s support, and that because of
his son’s disclainmer on his son’s anended 2004 tax return,

petitioner should be allowed the exenption for his son.
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Petitioner has submtted no credi ble evidence to corroborate
that he provided over one-half of his son’s support for 2004 and
that his son did not provide over one-half of his own support.
Petitioner’s son does not qualify under section 152(a), and
petitioner may not treat his son under section 151(a) and (c) as
a dependent for 2004.

Under section 25A(b)(2), Hope Schol arship credits may be
clainmed for the first 2 years of a student’s postsecondary
education. Because petitioner clainmed Hope Schol arship credits
for 2002 and 2003 with respect to his son and daughter, the Hope
Schol arship credits petitioner clainms for 2004 are disal |l owed.

Section 6651(a)(1l) inposes an addition to tax for a
taxpayer’s failure to tinely file a tax return unless the
t axpayer proves that such failure is due to reasonabl e cause and

not willful neglect. See United States v. Boyle, 469 U S. 241,

245 (1985). By virtue of the adjustnents that we sustain herein,
respondent has carried his burden of production under section
7491(c) as to the addition to tax and the penalty.

Petitioner provided no explanation and submtted no evi dence
to suggest that his failure to tinely file his 2004 return was
due to reasonable cause. W sustain respondent’s inposition of
the section 6651(a)(1) addition to tax.

Section 6662(a) and (b)(1) inposes an accuracy-rel ated

penalty equal to 20 percent of the underpaynent of the taxes
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required to be shown on a return where the underpaynent, or a
portion thereof, is due to negligence or disregard of rules or
regul ati ons.

For purposes of section 6662(b)(1), the term “negligence”

i ncludes “any failure by the taxpayer to keep adequate books and
records or to substantiate itens properly.” Sec. 1.6662-3(b)(1),
| ncome Tax Regs.

Were a taxpayer can denonstrate reasonabl e cause for the
under paynment, an exception to the section 6662(a) penalty nay be
granted. Sec. 6664(c)(1).

Petitioner has not explained his failure to keep and
mai ntai n proper docunentation to substantiate the Schedule C
expenses that we disallow and his expenses relating to the
dependency exenption for his son that we disallow The clained
Hope Schol arship credits for his son and daughter were clearly
not al | owabl e.

We sustain respondent’s inposition of the accuracy-rel ated
penal ty under section 6662(a).

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




