T.C. Meno. 2008-69

UNI TED STATES TAX COURT

WADE V. SHANG, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 20910-06. Filed March 18, 2008.

Wade V. Shang, pro se.

Mar garet Burow, for respondent.

VEMORANDUM OPI NI ON
HAI NES, Judge: This case is before the Court on

respondent’s notion for leave to file anmendnent to answer under

Rul e 41(a).?

1Unl ess ot herw se indicated, section references are to the
| nternal Revenue Code as amended. Rule references are to the Tax
Court Rules of Practice and Procedure. Anmpunts are rounded to
(continued. . .)
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Backgr ound

Petitioner resided in California at the tine the petition
was fil ed.

On August 1, 2006, respondent issued petitioner a notice of
deficiency based on petitioner’s crimnal tax evasion convictions
inthe US District Court for the Northern D strict of
California for the years 1996, 1998, and 1999.2 Respondent
determ ned deficiencies in petitioner’s Federal incone tax
totaling $66,828 and civil fraud penalties under section 6663
totaling $50,121. Petitioner filed a tinely petition to this
Court on COctober 16, 2006. On Decenber 5, 2006, respondent
tinely filed his answer.

Respondent’s answer states in relevant part:

FURTHER ANSWERI NG the petition in respect to

respondent’s determi nation that the petitioner is

liable for the civil fraud penalty pursuant to |I.R C

section 6663 for taxable years 1996, 1998, and 1999,

respondent affirmatively relies upon the doctrine of

col l ateral estoppel, and all eges:
The answer goes on to allege facts regarding petitioner’s
crimnal conviction which would tend to support the application
of collateral estoppel. Petitioner did not file a reply.

On March 28, 2007, 113 days after the filing of the original

answer, respondent filed a notion for leave to file anmendnent to

Y(...continued)
t he nearest doll ar.

2Petitioner’s conviction for 1999 was reversed by the U. S
Court of Appeals for the Ninth Crcuit. United States v. Shang,
114 Fed. Appx. 813 (9th Cir. 2004).




-3-
answer. Respondent seeks to set forth facts regarding the
determ nation of the civil fraud penalties w thout reliance on
coll ateral estoppel. On May 31, 2007, petitioner filed his
objection to respondent’s notion for |leave to file anendnent to
answer. On Cctober 15, 2007, hearing was held on the notion in
San Franci sco, California.

Di scussi on

Rul e 41 governs anended and suppl enmental pleadings. Rule
41(a) covers amendnents generally and provides in effect that
after a responsive pleading is served or after 30 days if no
responsive pleading is permtted, “a party may anmend a pl eadi ng
only by |l eave of Court or by witten consent of the adverse
party, and | eave shall be given freely when justice so requires.”
Rule 41(a) reflects “a liberal attitude toward amendnent of
pl eadings.” 60 T.C. 1089 (explanatory note acconpanyi ng
pronmul gati on of Rule 41). Because the parties have framed this
i ssue as though | eave were necessary for respondent to anmend his
answer, we w |l assunme arguendo that it is.

Wet her | eave wll be granted to file an anmendnent to answer
is a question falling within the sound discretion of the Court,
and the disposition of such a notion turns |argely on whether the

matter is raised tinely so as not to prejudice the taxpayer.

Wat erman v. Conmi ssioner, 91 T.C 344, 349-350 (1988); Ross d ove

Co. v. Conm ssioner, 60 T.C. 569, 595 (1973).




-4-

Petitioner’s objections to the notion fall into three
categories. Petitioner argues: (1) Respondent is in violation
of the Court’s Rules, (2) respondent failed to exercise due
diligence, and (3) if the notion is granted, petitioner will be
unduly prejudiced in presenting his case.

VWhet her Respondent Has Conplied Wth the Court’'s Rul es

Petitioner argues that respondent is in violation of Rule
39, which requires that a party set forth in his pleading special
matters, including fraud and coll ateral estoppel. Petitioner
argues that respondent pleaded coll ateral estoppel, but not
fraud, in his original answer. However, the answer specifically
states: “petitioner is liable for the civil fraud penalty
pursuant to |I.R C. section 6663 for taxable years 1996, 1998, and
1999”. In his answer, respondent relies on collateral estoppel.
In his notion for leave to file anendnent to answer, respondent
merely seeks to include the facts necessary for a finding of
fraud without reliance on collateral estoppel. As respondent
all eged fraud in his answer, he has conplied with Rule 39.

Petitioner alleges that respondent did not set forth the
reasons for the amendnent as required by Rule 41(a). However,
the notion states that respondent seeks to set forth allegations
of facts surrounding the inposition of the civil fraud penalty
under section 6663. This is sufficient to conply with Rule

41(a).
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VWhet her Respondent Fail ed To Exercise Due Diligence

In Chani k v. Comm ssioner, T.C. Mnp. 1972-174, affd. 492

F.2d 1181 (6th Cr. 1974), the Court denied the Conm ssioner’s
notion to anmend his answer to allege fraud rather than negligence
for the taxpayer’s 1961 tax year. The Court found that the

Comm ssioner failed to exercise due diligence in alleging fraud
because he investigated the taxpayer’s 1961 tax year for 6 years
before the issuance of a notice of deficiency, he issued a notice
of deficiency for 1958, 1959, and 1960 which alleged fraud for

t hose years shortly after issuing the 1961 notice, and the notion
to anend was nade at the tine of trial. Id.

In Conmi ssioner v. Estate of Long, 304 F.2d 136 (9th G

1962), the court denied a notion to amend the answer to assert
addi tional deficiencies in excess of the amobunts determned in
the notice of deficiency. The Court found that the Conm ssioner
took no action for over 4 years, fromthe tinme of filing the
original answer until 2 days before the date of a hearing on an
order to show cause why the Court should not enter decisions when
t he taxpayer consented to deci sions based on the anounts
determned in the notice of deficiency. 1d. at 143.

Respondent is not asserting additional deficiencies or

penalties as the Conm ssioner did in Chanik and Estate of Long.

Respondent affirmatively alleged fraud in his answer, and the

notion was nmade | ess than 4 nonths after the original answer was
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filed and before the case was set for trial. The Court,
therefore, finds that respondent was not dilatory in noving to
amend the answer.

Petitioner further argues “that respondent is bound by the
doctrine of ‘abundant notice of any alleged facts of fraud and
sel f -acknow edged privity with the prior crimnal proceedings,
wherein fraud all egations were made.” The Court is not aware of
a “doctrine of abundant notice”. \Watever notice respondent had
of the crimnal proceedings is irrelevant to the issue of whether
respondent’s notion for | eave should be granted.

VWhet her Petitioner Would Be Unduly Prejudiced

Petitioner argues that the notion should be deni ed because
t he proposed anmendnent seeks to raise factual issues that would
require substantial preparation and trial time, whereas
coll ateral estoppel is a legal issue requiring fewer resources.

In Wynman- Gordon Co. v. Comm ssioner, T.C. Mnp. 1985-433, the

Court denied the Comm ssioner’s notion for |leave to anmend his
answer to raise a new factual issue, finding that the anmendnent
prejudiced “petitioners’ efforts to obtain a resolution of the
ot her issues that were raised by respondent in a tinmely manner.”
Id.

In Wynan Gordon Co., the Comm ssioner filed his notion for

| eave 4 days after calendar call and 11 nonths after filing his

answer. As di scussed above, this case has not been set for trial
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and respondent filed his notion for |eave | ess than 4 nonths
after filing his answer. Furthernore, petitioner presunmably
prepared a defense in his crimnal case which would require the
presentation of nuch of the sane evidence as the civil case
before this Court.
Concl usi on

Put sinply, respondent’s notion for |eave to file anendnent
to answer has been submtted w thout undue del ay, respondent has
conplied with the Court’s Rules, and petitioner will not be
prejudi ced by the granting of respondent’s notion.

To reflect the foregoing,

An appropriate order will be

i ssued granting respondent’s notion

for leave to file anendnent to

answer.



