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THORNTON, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
at the tine the petition was filed. Pursuant to section 7463(b),
the decision to be entered is not reviewable by any other court,

and this opinion shall not be treated as precedent for any other
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case. Unless otherwi se indicated, all section references are to
the Internal Revenue Code, as anended.

The issue for decision is whether for 2007 petitioner is
entitled to relief fromjoint and several liability under section
6015.

Backgr ound

Kennet h P. Shanks (petitioner) and Lydia L. Shanks
(intervenor) (collectively, the Shankses) married in 2000 and
separated in 2008. They have two chil dren.

During 2007 petitioner worked as a produce clerk for Kroger
Limted (Kroger), earning $31,077 of wages. During 2007
i ntervenor worked for Staffers, Inc. (Staffers), earning $2,778
of wages. In addition, during 2007 intervenor received $6, 776 of
nonenpl oyee conpensation from ExanOne Wrld Wde, Inc. (ExanOne),
and $1, 386 of unenpl oynent benefits fromthe M ssissipp
Departnent of Enpl oynment Security. Intervenor deposited her
Exanne earni ngs and her unenpl oynent benefits in the Shankses’
j oi nt checki ng account, but petitioner did not review the bank
records; he relied upon intervenor to keep the bank bal ances.
Al t hough petitioner knew that intervenor performed services for
ExanOne and recei ved unenpl oynent benefits, he did not know the
amounts of these itens that intervenor received in 2007

The Shankses filed a joint Federal income tax return for

t axabl e year 2007. Jackson Hewitt Tax Service prepared the
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return using information the Shankses provided. Petitioner
signed the return without reviewing it. On their joint return
t he Shankses reported their conbi ned wages from Kroger and
Staffers, but they did not report intervenor’s nonenpl oyee
conpensati on from ExanOne or her unenpl oynent benefits. On their
joint return the Shankses clainmed a $5,926 refund, attributable
in part to an earned incone credit and additional child tax
credit.! The Shankses used the refund to obtain $5,552 in
proceeds froma tax refund anticipation | oan. The Shankses
shared t hese proceeds.

Respondent determ ned a $3, 057 deficiency in the Shankses’
2007 Federal inconme tax. The deficiency was attributable in part
to $957 of self-enploynent tax on intervenor’s unreported
nonenpl oyee conpensation. The renmai ni ng $2, 100 of defici ency
represented reductions to the Shankses’ earned incone credit and
additional child tax credit. These |ast-nentioned conputati onal
adj ustnents resulted fromrespondent’s increasing the Shankses’
i ncone to include intervenor’s unreported nonenpl oyee

conpensation and unenpl oynent benefits.?2

IMore particularly, on their 2007 joint return the Shankses
reported zero total tax, $3,469 of income tax w thholding (of
whi ch $3,411 represented petitioner’s w thholding on his wage
i ncone and $58 represented intervenor’s w thhol ding on her own
wage i ncone), a $1,244 earned incone credit, and a $1, 213
additional child tax credit.

2Because of an offsetting increase in the Shankses’ child
(continued. . .)
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Di scussi on

Cenerally, married taxpayers may elect to file a joint
Federal inconme tax return. Sec. 6013(a). After making the
el ection, each spouse is jointly and severally liable for the
entire tax due on their aggregate incone. Sec. 6013(d)(3). An
i ndi vidual may seek relief fromjoint and several liability under
section 6015, which offers three avenues of possible relief under
subsections (b), (c), and (f). In general, section 6015(b)
provides full or apportioned relief fromjoint and several
l[iability with respect to an understatenent; section 6015(c)
provi des proportionate tax relief to divorced or separated
taxpayers with respect to a deficiency; and in certain
ci rcunst ances section 6015(f) provides equitable relief if relief
i s unavail abl e under section 6015(b) or (c). An individual
agai nst whom a deficiency has been asserted may petition this
Court to determ ne the appropriate relief under section 6015.

Sec. 6015(e)(1)(A).% In determining the appropriate relief

2(...continued)
tax credit resulting fromthe inclusion of the unreported incone
in the Shankses’ incone, the deficiency reflects no additional
tax liability, apart fromthe itens descri bed above.

3The parties have stipulated that petitioner nade an
adm ni strative request for relief under sec. 6015 at the sane
time that he filed his petition. Cf. Cheshire v. Conm SSioner,
115 T.C. 183, 192 n.4 (2000) (in the absence of any objection
fromthe Comm ssioner, treating the raising of sec. 6015 relief
in the petition as a tinely filed election), affd. 282 F.3d 326
(5th Gr. 2002).
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avai | abl e under section 6015, we apply a de novo scope and

standard of review See Porter v. Comm ssioner, 132 T.C 203,

210 (2009).

|. Section 6015(b) Reli ef

Under section 6015(b), if certain requirenents are net, a
requesti ng spouse may be relieved of joint and several liability
froma tax understatenent that is attributable to the
nonr equesti ng spouse if, anong other requirenents, the requesting
spouse establishes that he or she “did not know, and had no
reason to know' that the other spouse understated that spouse’s
tax liability on the return. Sec. 6015(b)(1)(C, (2). No relief
is avail abl e under this provision if the requesting spouse has
“actual know edge of the underlying transaction that produced the

omtted i ncone”. Cheshire v. Conm ssioner, 115 T.C. 183, 192-193

(2000), affd. 282 F.3d 326 (5th CGr. 2002).

Because petitioner knew that intervenor perforned services
for ExanmOne and recei ved unenpl oynent benefits, he is not
entitled to relief under section 6015(b).

1. Section 6015(c) Relief

A. Eligibility--the Know edge Requi renent

| f various requirenents are net, an election under section
6015(c) treats the fornmer spouses as if they had filed separate
returns, and each spouse’s liability is limted to the portion of

the deficiency properly allocable to the el ecting spouse, as
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determ ned under the rules contained in section 6015(d). See
sec. 6015(c)(1), (d)(3). Such an election is generally not valid
if the Secretary denonstrates that the individual nmaking the
el ection had “actual know edge, at the tinme such individual
signed the return, of any itemgiving rise to a deficiency (or
portion thereof) which is not allocable to such individual under
subsection (d)”. Sec. 6015(c)(3) (0O

In his pretrial nmenorandum and again at the comencenent of
trial respondent’s counsel conceded that petitioner was entitled
to elect relief under section 6015(c) with respect to the $957 of
sel f-enploynent tax attributable to intervenor’s nonenpl oyee
conpensation. In his opening remarks at trial respondent’s
counsel expl ained this concession as being based on a
determ nation by respondent’s Appeals Ofice that “it could not
be shown that M. Shanks had know edge of the unenpl oynent
benefits * * * and the incone from Exam One.” But at the
conclusion of trial respondent’s counsel sought to retract this
concession on the ground that petitioner’s testinony established
that he had actual know edge of these omtted itens so as to

invalidate his election under section 6015(c).*

“‘Respondent does not contend that petitioner fails the
requi renents for electing relief under sec. 6015(c) in any
respect other than allegedly having actual know edge of the
omtted incone.



1. ExantOne Ear ni ngs

Because petitioner knew that intervenor perforned services
for ExanmOne, he should have known of this omtted inconme. But
t hat does not nean he had actual know edge of it. See Charlton

v. Comm ssioner, 114 T.C. 333, 340-341 (2000) (finding that the

requesting spouse | acked actual know edge of the omtted i ncone
fromhis ex-wife's business even though he knew of the busi ness
and had access to her business records but never checked themto
det erm ne whet her she had accounted for all her incone).
Petitioner testified credibly that although intervenor deposited
her Exan®ne earnings in their joint checking account, he did not
know t he anounts of these deposits because he never reviewed the
bank accounts, entrusting that task to her. Intervenor did not
directly contradict this testinony; she testified nerely that
petitioner had “access” to the joint checking account and “was
aware of what was going on.” Respondent, who introduced no

evi dence on this point, has failed to carry his burden of proving
that petitioner had actual know edge of intervenor’s omtted
earnings from ExanOne. Cf. sec. 1.6015-3(c)(4), Exanple
(4)(iii), Inconme Tax Regs. (where the requesting spouse knew t hat
t he nonrequesting spouse had i ncome from his business but did not
know t he exact anount, her section 6015(c) election was valid
except insofar as she knew the m ni nrum anount of his earnings

fromthe business). Consequently, we disagree with respondent
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that petitioner’s section 6015(c) election is invalid because
petitioner had actual know edge of intervenor’s ExanOne earni ngs.

2. Unenpl oynent Benefits

Petitioner testified that he was aware that intervenor was
recei ving unenpl oynent benefits in 2007 but did not know the
anount. Intervenor, by contrast, testified that petitioner
“wasn’t aware of the unenploynent”. Respondent introduced no
evidence on this point. On the basis of this sparse record, we
conclude that petitioner had at |east reason to know of the
unenpl oynment benefits. But we need not deci de whether petitioner
had actual know edge of the unenpl oynent benefits because, as
di scussed bel ow, even if he | acked actual know edge, petitioner
has not shown that the portion of the deficiency attributable to
t he unenpl oyment benefits is not properly allocable to him?

B. Allocation of Deficiency

Cenerally, a spouse who is eligible for relief under section
6015(c) is allocated a portion of the joint return deficiency in
proportion to the net anmount of itens taken into account in
conputing the deficiency that is allocable to the electing
spouse. Sec. 6015(d)(1). As an exception to this general rule,

two types of itens are treated separately in making this

SFurt hernore, as discussed infra, for purposes of our
anal ysis of whether petitioner is entitled to equitable relief
under sec. 6015(f), it is not determ native whether petitioner
had actual know edge or only reason to know of the unenpl oynent
benefits.
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al l ocation, rather than being aggregated with all other itens to
which the deficiency is attributable: (1) Disallowed credits;
and (2) any tax (other than incone tax inposed by section 1 or
alternative mnimumtax inposed by section 55) that is required
to be included with the joint return. Sec. 6015(d)(2).
Consequently, pursuant to this rule, the disallowed credits and
the sel f-enploynent tax that nmake up the Shankses’ deficiency are
treated separately in allocating the deficiency.

Itenms giving rise to a deficiency on a joint return are
generally allocated as if the spouses had filed separate returns.
Sec. 6015(d)(3)(A). Erroneously omtted itens of incone are
allocated to the spouse who was the source of the incone. Sec.
1.6015-3(d)(2)(iii), Income Tax Regs. But an erroneous itemthat
ot herwi se woul d be allocated to the nonrequesting spouse is
allocated to the requesting spouse to the extent that the
requesti ng spouse received a “tax benefit” on the joint return.
Sec. 6015(d)(3)(B); sec. 1.6015-3(d)(2)(i), Inconme Tax Regs.

1. Sel f - Enpl oynent Tax on Intervenor’'s ExamOne
Ear ni ngs

The omtted income fromintervenor’'s ExanOne earnings is
all ocated to her; consequently, the $957 of self-enploynent tax
on these earnings is also attributable to her and not to
petitioner. Respondent does not contend that petitioner realized
any tax benefit on the joint return as relates to this unreported

sel f-enploynent tax liability. W conclude and hol d, consistent
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with respondent’s original concession, that the $957 of the
deficiency that is attributable to intervenor’s self-enpl oynent
tax liability is properly allocable to her and not to petitioner.

2. Di sall owed Tax Credits

The reqgul ations provide that if a disallowed credit is
attributable in whole or part to both spouses, “then the IRS w ||
determ ne on a case by case basis how such itemw || be
allocated.” Sec. 1.6015-3(d)(4)(ii), Inconme Tax Regs.

Respondent has effectively determ ned that the disallowed credits
are to be allocated to both spouses, declining to relieve
petitioner of joint and several liability with respect to the

di sal l owed credits.

On the basis of our review of all the facts and
ci rcunstances, we conclude that the disallowed credits are
properly allocable to both petitioner and intervenor. After all,
it was the conbination of petitioner’s incone and intervenor’s
i ncome (her reported wage i ncone plus her omtted Exanne
ear ni ngs and unenpl oynent benefits) that caused their total
income to exceed allowable incone limts for the earned incone
credit and additional child tax credit shown on their joint
return. Moreover, the Shankses’ tax refund was attributable in
significant part to the earned incone credit and additional child

tax credit that respondent has disallowed. Insofar as the record
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shows, the Shankses shared equally the benefit of the tax refund,
in the formof a tax refund anticipation | oan.

Petitioner, as the requesting spouse, bears the burden of
proving the portion of the deficiency that is properly allocable
to him See sec. 6015(c)(2); sec. 1.6015-3(d)(3), Incone Tax
Regs. He has not shown that the portion of the deficiency
attributable to the disallowed credits is not properly allocable
to him

[11. Section 6015(f) Reli ef

Because we have held that petitioner is not entitled to
relief under section 6015(b) and is entitled to only parti al
relief under section 6015(c), we finally consider whether he may
be eligible for additional relief under section 6015(f). See
sec. 6015(f)(2). Section 6015(f)(1) provides that a taxpayer may
be relieved fromjoint and several liability if it is determ ned,
after considering all the facts and circunstances, that it is
i nequitable to hold the taxpayer liable for the unpaid tax or
defi ci ency.

Rev. Proc. 2003-61, sec. 4.01(1)-(7), 2003-2 C. B. 296, 297,
sets out seven threshold conditions that a requesting spouse nust
nmeet before the Conm ssioner will consider a request for relief
under section 6015(f). Respondent does not dispute that

petitioner neets these threshold conditions.
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Rev. Proc. 2003-61, sec. 4.03(2), 2003-2 C.B. at 298, sets
forth a nonexclusive list of factors to be evaluated in requests
for relief under section 6015 for spouses who have net the
threshold conditions. The factors are: (1) Marital status, (2)
econom ¢ hardship that would result absent relief, (3) know edge
or reason to know of the itemgiving rise to the deficiency,?® (4)
any | egal obligation of the nonrequesting spouse to pay the tax
liability pursuant to a divorce decree or agreenent, (5)
significant benefit received by the requesting spouse, (6) the
requesti ng spouse’s conpliance with incone tax |laws follow ng the
year for which relief is requested, (7) spousal abuse, and (8)

t he requesting spouse’s nental or physical health at the tine the
return was filed or relief was requested.

Petitioner and intervenor are separated. This factor weighs
in support of equitable relief. See id. sec. 4.03(2)(a)(i),
2003-2 C.B. at 298. But, as discussed below, petitioner has
failed to establish that any of the other enunerated factors

wei gh in favor of relief.

SUnder these guidelines, the requesting spouse’ s act ual
know edge of the inconme giving rise to the deficiency weighs
strongly against granting relief. See Rev. Proc. 2003-61, sec.
4.03(2)(a)(iti)(B), 2003-2 C. B. 296, 298. Such know edge may be
overconme only if the factors in favor of equitable relief are
“particularly conpelling.” 1d. By contrast, reason to know of
the itemgiving rise to the deficiency is weighted no nore
heavily than other factors. 1d.
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At a minimum petitioner had reason to know of intervenor’s
Exanne earni ngs and unenpl oynent benefits. This factor weighs
against equitable relief. See id. sec. 4.03(2)(a)(iii)(B), 2003-
2 C B at 298.

The om ssion of part of intervenor’s incone fromthe
Shankses’ joint return resulted in a higher tax refund, which
petitioner and intervenor shared. Petitioner has not established
that he received no significant benefit (beyond normal support)
fromthe understatenent. See sec. 1.6015-2(d), Incone Tax Regs.
(stating that the fact that the spouse received a benefit from
t he understatement on the return is a factor that may be taken
into account in determ ning whether the spouse significantly
benefited froman understatenent); Rev. Proc. 2003-61, sec.
4.03(2)(v), 2003-2 C.B. at 299. This factor al so wei ghs agai nst
relief.

Petitioner clains he will suffer economc hardship if he is
not granted relief because he is caring for his two children.
Ceneral ly, econom c hardship exists if collection of the tax
liability will render the taxpayer unable to pay reasonabl e basic
living expenses. See sec. 301.6343-1(b)(4), Proced. & Adm n.
Regs. Petitioner has made no such show ng. This factor weighs
against relief. See Rev. Proc. 2003-61, sec. 4.03(2)(a)(ii),

2003-2 C.B. at 298.
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Petitioner does not contend and the record does not suggest
that intervenor had a |l egal obligation to pay the outstanding
incone tax liability pursuant to a divorce decree or agreenent.
Nor does the record suggest that petitioner was subject to abuse
or was in poor nental or physical health either when he signed
the 2007 joint return or when he requested relief. See Rev.
Proc. 2003-61, sec. 4.03(2)(a)(iv), (b)(i) and (ii), 2003-2 C.B
at 298-299. Finally, the record does not show whether petitioner
has been in conpliance with the incone tax laws for years after
2007.

The totality of the factors di scussed above convi nces us
that it is not inequitable to hold petitioner liable for the part
of the deficiency attributable to itens other than intervenor’s
$957 of self-enploynent tax. Consequently, we hold that
petitioner is not entitled to equitable relief under section
6015(f).

To reflect the foregoing,

An appropriate decision

will be entered.




