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P failed to pay his self-reported Federal incone
tax liability for the year 2006, and R issued a notice
of intent to levy. P requested a hearing under |I.R C
sec. 6330, indicating a desire for an install nent
agreenent. R s Ofice of Appeals requested that P
provide financial information wthin 14 days. P asked
for an extension of tinme to submt the requested
financial information. R s appeals officer denied that
request. P did not provide any of the information by
the time of the hearing. R s appeals officer issued to
P a notice of determnation in which he determ ned that
a levy was appropriate. P appealed that determ nation
to this Court. R noved for sumrmary judgnent, and P
opposed R's notion but still did not provide the
information or explain his del ay.

Held: Rs Ofice of Appeals did not abuse its
di scretion in denying P s request for nore tine to
conplete and submt financial information.



Howard M Koff, for petitioner.

Frederick C. Mitter, for respondent.

MVEMORANDUM OPI NI ON

GUSTAFSON, Judge: This case is an appeal by petitioner
Terence E. Shanl ey, pursuant to section 6330(d)! fromthe
determ nation by an appeals officer of the Internal Revenue
Service (IRS) to uphold a proposed levy to collect M. Shanley’s
unpai d Federal inconme tax liability for 2006. The case is before
us on respondent’s notion for summary judgnent under Rule 121.
For the reasons stated herein, we wll grant respondent’s notion
for summary judgnment, sustaining his determ nation to proceed
with the | evy against M. Shanl ey.

Backgr ound

The follow ng facts are based on the docunents in the record
of the IRS s hearing held pursuant to section 6330(b) and (c).
Those docunents are authenticated by the declaration of the IRS s
settlenment officer included with the IRS s notion. As is set out
further below, petitioner did not raise any genuine issue as to

t hese facts.

1Unl ess ot herwi se noted, citations herein to sections refer
to the Internal Revenue Code (26 U . S.C ), and citations to Rules
refer to the Tax Court Rules of Practice & Procedure.
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For tax year 2006, M. Shanley tinely filed a Form 1040,
U.S. Individual Income Tax Return, on which he reported that he
was liable for $24,498 in tax; but he did not pay that self-
reported liability. On May 28, 2007, the IRS entered assessnents
against M. Shanley for incone tax, additions to tax for failure
to pay tax and failure to make estimated tax paynents, and
statutory interest, and issued to hima notice of bal ance due
with respect to his unpaid 2006 liability. M. Shanley did not
pay the anmpunt due.

As a result of M. Shanley’s failure to respond to the
noti ce of bal ance due, on Septenber 8, 2007, the IRS issued to
M. Shanley a Final Notice of Intent to Levy and Notice of Your
Right to a Hearing. Through his counsel, M. Shanley tinely
requested a collection due process (CDP) hearing by submtting to
the IRS, on Septenber 25, 2007, a Form 12153, Request for a
Col l ection Due Process or Equivalent Hearing. M. Shanley’ s Form
12153 stated that he disagreed with the proposed | evy because
“[t]here are alternatives to | evy/seizure (e.g., an |.A
[instal |l ment agreenent.]) Accordingly, enforced collection
shoul d not proceed”.

On Novenber 29, 2007, IRS settlenent officer Genene Hopkins
sent a letter to M. Shanley (wth a copy to his counsel)

scheduling a tel ephone CDP hearing for January 8, 2008. The
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letter informed M. Shanley that he needed to provide, by
Decenber 13, 2007--

. A conpleted Collection Information Statenent (Form
433- A for individuals and/or Form 433-B for businesses)
pl us 3 nont hs applicable substantiation for all itens
listed on the form

. Proof of estimated tax paynents for the period(s)
listed bel ow 12/2007

. Form 433-D I nstal |l nent Agr eenent

(Underlining in original.)

M. Shanley failed to provide the settlenment officer with
any of the requested information by the stated deadline of
Decenber 13, 2007. Rather, on Decenber 27--i.e., two weeks
beyond t he Decenber 13 deadline--M. Shanley’s counsel? requested
by fax transm ssion a postponenent of the January 8, 2008, CDP
hearing by stating that “[w e need until February 8, 2008 in
order to prepare an accurate and conplete 433-A  Accordingly, we
respectfully request a postponenent of the Collection Due Process
Hearing until February 15, 2008.” On Decenber 31, 2007, by a
return fax to counsel, the IRS denied the request for a
post ponenent and reaffirmed that “[t]he conference will be

conducted as schedul ed on January 8, 2008.~

2M . Shanl ey’ s counsel who requested this postponenent was
t he same counsel who had filed the Form 12153 on M. Shanley’s
behal f in Septenber 2007, requesting the CDP hearing, and who had
been sent the copy of the letter scheduling the January 8
hearing, and who later filed M. Shanley’s petition in this case.
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On January 8, 2008, the CDP hearing was held by tel ephone.
At the CDP hearing, M. Shanley’ s counsel indicated that he was
not prepared for the conference as he did not have the
information requested in the letter of Novenber 29, 2007.
According to the uncontradi cted Notice of Determ nation
counsel’s only explanation during the CDP hearing for his del ay
in providing the information was that M. Shanl ey had not
provided the information to his counsel. M. Shanley’'s counsel
further stated that he would petition the Tax Court in an attenpt
to resolve the issues, and woul d obtain the necessary
docunentation in the nmeantine.

On January 15, 2008, the IRS s Ofice of Appeals issued the
Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330, which sustained the proposed |evy for
2006 income tax because M. Shanl ey neither provided the
requested financial information nor showed that he was in
conpliance wth estimated tax paynent requirenents for 2007. The
attachnment to the Notice of Determnation stated (with bold type
in the original):

| ssue:

In your request for a hearing you state there are

alternatives to |l evy/seizure e.g. as an install nent

agreenent. Accordingly enforced collection should not
pr oceed.



Response:

The Settlenent O ficer called to conduct the conference on
the schedul ed date and time. However, your representative
stated that he was not prepared for the conference/ hearing
as you had not provided the requested and necessary
docunent at i on.

For any proposed alternative, a conpliance check is required
to ensure that all required returns have been filed and al
estimated tax paynents (if applicable) have been nade.

Since you are not in conpliance with estimted tax paynents,

alternatives to enforced collection actions are precluded by
regul ati ons.

* * * * * * *

We coul d not reach an agreenent, extend any relief to you,

or consider an alternative to the proposed |levy. Since the

request ed docunents were not received the Settlenment O ficer

is unable to make a determ nation regarding the
collectibility of your account.

On February 4, 2008, M. Shanley tinely petitioned this
Court to review the Notice of Determ nation issued on January 15,
2008. The petition alleges that the Notice of Determ nation “is
erroneous and should be corrected to provide for alternative(s)
to enforced collection.” The petition also alleges that M.
Shanl ey “was not afforded adequate and reasonable tine to prepare
the 433-A, which would establish the bases for collection
alternatives.” At the tinme M. Shanley petitioned this Court, he
resided in the State of New York.

On Novenber 21, 2008, the IRS noved for summary judgnment

contending that there remains no genuine issue of material fact

for trial, and that judgnment in respondent’s favor is warranted
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because the determ nation by the Ofice of Appeals did not
constitute an abuse of discretion. On Novenber 24, 2008, the
Court ordered M. Shanley to file a response to the RS s notion.
On Decenber 8, 2008, M. Shanl ey responded to the notion for
summary judgnent by tersely stating:

Concerni ng Respondent’s notion, the issues involved are

i nherently factual. Accordingly, Summary Judgnent and the

subj ect notion should be deni ed.

Di scussi on

Applicable Legal Principles

A. Col | ecti on Revi ew Procedure

When a taxpayer fails to pay any Federal incone tax
l[tability within 10 days of notice and demand, the IRS may
collect the unpaid tax by levy on the taxpayer’s property,
pursuant to section 6331. However, before the IRS may proceed
with that levy, the taxpayer is entitled to adm nistrative and
judicial review pursuant to section 6330. Admnistrative review
is carried out by way of a hearing before the IRS s Ofice of
Appeal s (under section 6330(b) and (c)); and, if the taxpayer is
di ssatisfied wth the outcone there, he can appeal that
determnation to the Tax Court (under section 6330(d)), as M.
Shanl ey has done.

The pertinent procedures for the agency-level CDP hearing
are set forth in section 6330(c). First, the appeals officer

must obtain verification fromthe Secretary that the requirenents
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of any applicable |aw or adm ni strative procedure have been net.
Sec. 6330(c)(1).® Second, the taxpayer nmay “raise at the hearing
any relevant issue relating to the unpaid tax or the proposed
I evy,” including challenges to the appropriateness of the
collection action and offers of collection alternatives. Sec.
6330(c)(2)(A). Additionally, the taxpayer nay contest the
exi stence and anmount of the underlying tax liability, but only if
he did not receive a notice of deficiency or otherw se have an
opportunity to dispute the tax liability.* Sec. 6330(c)(2)(B)

In this case, M. Shanley’'s contentions pertain to the
second of those sets of issues--i.e., “relevant issue[s] relating
to * * * the proposed | evy” under section 6330(c)(2)(A).

B. Abuse of Discretion

In a CDP case in which the underlying liability is not at

issue, as is the case here, we review the determ nati on of the

3Iln the case of a levy to collect a self-reported incone tax
liability, the basic requirenents (see sec. 6331(a), (d)) for
whi ch the appeals officer obtains verification are: the IRS s
tinely assessnent of the liability (secs. 6201(a)(1l), 6501(a));
the giving to the taxpayer of notice and demand for paynent of
the liability (sec. 6303); and the giving to the taxpayer of
notice of intention to levy and of the taxpayer’s right to a
hearing (secs. 6330(a), 6331(d)). In the instant case, a review
of M. Shanley’s IRS transcript in the hearing record shows that
t he above requirenents were nmet. M. Shanl ey does not dispute
that the requirenents of any applicable |aw or adm nistrative
procedure were nmet in conpliance with section 6330(c)(1).

‘M. Shanl ey does not contest the underlying, self-reported
liability. Therefore, the underlying liability is not at issue.
See Goza v. Conmm ssioner, 114 T.C 176 (2000).
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O fice of Appeals for an abuse of discretion. That is, we decide
whet her the determ nation was arbitrary, capricious, or wthout

sound basis in fact or law. See Murphy v. Commi ssioner, 125 T.C.

301, 320 (2005), affd. 469 F.3d 27 (1st Gr. 2006); Sego v.

Comm ssioner, 114 T.C. 604, 610 (2000); Goza v. Conm ssioner, 114

T.C. 176 (2000).

C. Summary Judgnent St andard

Where the pertinent facts are not in dispute, a party may
move for summary judgnent to expedite the litigation and avoid an

unnecessary (and potentially expensive) trial. Fla. Peach Corp.

v. Comm ssioner, 90 T.C. 678, 681 (1988). Sunmary judgnment nmay

be granted where there is no genuine issue as to any materi al
fact and a decision nay be rendered as a matter of |aw

Rul e 121(a) and (b); see Sundstrand Corp. v. Conm ssioner, 98

T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th Cir. 1994), cert.

denied, 513 U. S. 821 (1994); Zaentz v. Conmm ssioner, 90 T.C 753,
754 (1988). The party noving for summary judgnent (here, the

| RS) bears the burden of show ng that there is no genuine issue
as to any material fact, and factual inferences will be drawn in
t he manner nost favorable to the party opposing sunmary j udgnment

(here, M. Shanley). Dahlstromv. Conm ssioner, 85 T.C 812, 821

(1985); Jacklin v. Conm ssioner, 79 T.C. 340, 344 (1982).

Rul e 121(d) provides:

When a notion for summary judgnent is nmade and
supported as provided in this Rule, an adverse party
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may not rest upon the nere allegations or denials of

such party’s pleading, but such party’s response, by

affidavits or as otherw se provided in this Rule, nust

set forth specific facts showng that there is a

genui ne issue for trial. * * *
M. Shanley’s response to the IRS s notion did not “set forth
specific facts showng that there is a genuine issue for trial.”
I nstead, his response sinply stated, in its entirety: “Concerning
Respondent’s notion, the issues involved are inherently factual.
Accordi ngly, Sunmary Judgnent and the subject notion should be

denied.” Such bare allegations will not suffice to avoid sunmary

j udgnment. Rauenhorst v. Comm ssioner, 119 T.C 157, 176 (2002)

(citing Geene v. United States, 806 F. Supp. 1165, 1171

(S.D.N.Y. 1992), affd. 13 F.3d 577 (2d Cir. 1994));: King v.

Comm ssioner, 87 T.C. 1213, 1217 (1986); Myore v. Conm Ssioner,

T.C. Meno. 2001-305; Ridgewell’'s, Inc. v. United States, 228 Ct

c. 393, 655 F.2d 1098, 1101 (1981).
The question whether the IRS abused its discretion can be
said to be “inherently factual” (as M. Shanley characterizes

it), but only in the sense that every lawsuit is “inherently

factual ", since every case requires the application of lawto the
actual facts of the particular case. 1In many cases the facts are
subject to dispute, and such cases should proceed to trial. But

when one party has noved for summary judgnment (thereby asserting
that there are no material facts in dispute), Rule 121 requires

that the adverse party opposing sumary judgnent nust denonstrate
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a genuine issue of fact that requires atrial. M. Shanley’'s
opposi tion, however, |eaves entirely unchall enged the factual
basis for the IRS s notion. He does not successfully raise a
“genui ne issue” nerely by declaring the case to be “inherently
factual ”.

Consequently, we review respondent’s notion and supporting
affidavits and exhibits to deci de whether, on the basis of the
undi sputed facts shown therein, there is any “genui ne i ssue” on
t he question whether the IRS abused its discretion in determ ning
to proceed with a levy to collect M. Shanley s 2006 tax
liability.

1. The IRS' s Entitlenment to Summary Judgnment

The IRS determned to proceed with its |evy agai nst
M. Shanl ey, and did not entertain an install nment agreenent or
other collection alternatives, because M. Shanley failed to
fulfill two prerequisites for consideration of such alternatives:
He failed to submt financial information sufficient to enable
the IRS to evaluate his collection potential; and he failed to
show that he was in conpliance with his obligation to make
estimated tax paynents for the subsequent year (2007). It is
ordinarily not an abuse of discretion for an appeals officer to
reject collection alternatives and sustain the proposed

collection action on the basis of the taxpayer’s failure to

submt requested financial information. Prater v. Comm ssioner,
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T.C. Meno. 2007-241; Chandler v. Conmi ssioner, T.C. Menp. 2005-

99; Roman v. Comm ssioner, T.C Meno. 2004-20. |In doing so, the

appeal s officer sinply follows the requirenents of section
301.6330-1(e)(1), Proced. & Adm n. Regs. (26 CF.R), and
Rev. Proc. 2003-71, 2003-2 C B. 517.

However, the issue M. Shanley raises is whether the Ofice
of Appeal s abused its discretion by not allowing M. Shanley nore
time to conplete and submt the requested financial information.
Where an appeals officer unreasonably “failed to consider”
evi dence at a section 6330 hearing, that failure is an abuse of

di scretion, see Robinette v. Conm ssioner, 123 T.C. 85, 107

(2004), revd. 439 F.3d 455 (8th G r. 2006); and an appeal s
of ficer’s unreasonabl e denial of a request for nore tine to
submt that evidence would |ikew se be an abuse of discretion.
However, on the facts of this case, we find that the appeals
of ficer’s decision was reasonable and that therefore there was no
abuse of discretion in denying M. Shanley’s request for nore
time to submt the requested information.

The settlenment officer, by letter of Novenber 29, 2007, to
M. Shanley and his counsel, clearly infornmed himthat he needed
to provide, by Decenber 13, 2007, (i) a conpleted Form 433-A or
Form 433-B, plus three nonths of substantiation; (ii) proof of
estimated tax paynents for 2007; and (iii) a Form 433-D,

Install ment Agreenent. This letter gave M. Shanley 14 days from
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the date of the letter to submt the required information, but he
failed to neet that due date. If a 14-day deadline to submt
requested informati on m ght seem short in some contexts, it was
not unreasonably short in this context,® for several reasons:

First, the appeals officer’s approach was not inconsistent
with the IRS s guidelines. “There is no requirenent that the
Comm ssioner wait a certain anmount of tine before making a

determ nation as to a proposed levy.” Gzi v. Conm ssioner, T.C

Meno. 2007-342, 94 T.C.M (CCH) 474, 479 (2007). “Appeals will,
however, attenpt to conduct a * * * [section 6330] hearing and
issue a Notice of Determ nation as expeditiously as possible
under the circunstances.” Sec. 301.6330-1(e)(3), Q%A-E9, Proced.
& Admi n. Regs.®

Second, neither M. Shanley nor his counsel nade any
response to the RS until after the deadline had passed. A
partial but tinmely response, or a request for the extension of
time nmade before Decenber 13, 2007, m ght have constituted sone

sort of attenpted conpliance with the deadline and m ght pronpt

W consi der the appeals officer’s deadline in context.
See, e.g., Mrlino v. Comm ssioner, T.C Meno. 2005-203,
90 TCM (CCH) 168, 171 (2005); Roman v. Conmm ssioner, T.C Meno.
2004- 20, 87 TCM (CCH) 835, 837 (2004).

6See al so Internal Revenue Manual (IRM pt. 8.22.2.2.6.1(3)
(Dec. 1, 2006); Internal Revenue Manual Abr. & Ann. (I RM AA) pt.
8.7.2.3.4(6) (A (Jan. 1, 2006) (“CGood case namnagenent practices
dictate * * * [that] we allow a taxpayer * * * no nore than 14
days” to provide the requested financial information).
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nore synpathy for his argunment. But M. Shanley’s counsel waited
until two weeks after the deadline to request an extension and
provi ded no responsive information at all.

Third, neither M. Shanley’ s request for nore tine faxed to
the O fice of Appeals, nor his opposition to the IRS s notion for
summary judgnent here, provided any reason for his all eged need
for nore tine. There mght be reasons related to the season
(such as holidays, or counsel’s obligations in a filing season),
or reasons related to the information-gathering process (such as
difficulty in getting information fromthird parties), or reasons
personal to the taxpayer (such as sickness) that could nake this
a closer question; but none of those reasons has been all eged
here. Rather, the reason that M. Shanley’s counsel said he
needed nore tine was sinply that his client had not yet provided
himthe information. The appeals officer was therefore not
presented with any substantial reason to grant an extension.

Fourth, M. Shanley actually had nuch nore than two weeks to
assenbl e the informati on by Decenber 13, 2007. He had requested
hi s CDP hearing on Septenber 25, 2007--al nost three nonths before
this Decenber 13 deadline. 1In that CDP request, M. Shanley
i ndicated that an install nent agreenment was his preferred
collection alternative. Hi s counsel should have known that

M. Shanl ey would need to provide financial information and be
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current with filing and paynent requirenents before an
i nstal |l ment agreenent coul d be consi dered.

Fifth, M. Shanley actually did have a de facto extension of
time. H's hearing was schedul ed for January 8, 2008, and he
could have submtted the information at that tinme. |If the
appeal s officer had refused to consider information submtted
after the Decenber 13 deadline but in tine for the January 8
hearing, then a nore serious challenge to the appeals officer’s
exerci se of discretion could have been nade here. But such a
challenge is unlikely ever to arise, since it is the policy of
the O fice of Appeals to consider financial information submtted
past the deadline, and up to the time of the issuance of the
Notice of Determnation. IRMpt. 8.22.2.2.4.11(1)(C (GCct. 30,
2007); see also IRMAA pt. 8.7.2.3.4(10) (Jan. 1, 2006). Thus,
M. Shanl ey had until January 15, 2008—-nore than six weeks after
the initial request for the informati on—-to submt the
docunentation to Appeals for consideration. But he did not do
so.

Si xth, subsequent events indicate that an extension of the
deadl i ne woul d not have resulted in M. Shanley’s submtting the
information. The passage of 10 additional nonths has not vyiel ded
the information. The IRS has still not been given the requested

information, despite the standing pretrial order issued in this
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case on August 8, 2008.7 And when the IRS noved for sunmary
judgnment, and the Court ordered petitioner to respond, that could
have been an occasion for M. Shanley to oppose the notion by
showi ng that the information could i ndeed have been avail able to
the appeals officer if M. Shanley had been given the additional
time he requested. But he did not do so.

On these facts, we cannot hold that the denial of the
extension by the O fice of Appeals was arbitrary, capricious, or
W t hout sound basis in fact or law. Since the 14-day deadline is
supported by the RS s regul ations and internal policy, and since
M . Shanl ey disregarded nultiple subsequent opportunities to
submt the information, we conclude that the O fice of Appeals
did not abuse its discretion and we hold that respondent is
entitled to the entry of a decision sustaining the determ nation
and proposed levy as a matter of |aw

To reflect the foregoing,

An appropriate order and

decision will be entered.

"The standing pretrial order urges the exchange of
informati on between the parties: “All docunentary and witten
evi dence shall be marked and stipulated in accordance with
Rul e 91(b), unless the evidence is to be used solely to inpeach
the credibility of a witness. * * * Any docunents or materials
which a party expects to utilize in the event of trial (except
solely for inpeachnent), but which are not stipulated, shall be
identified in witing and exchanged by the parties at |east 14
days before the first day of the trial session.”



