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CHI ECHI, Judge: This case is before the Court on respon-
dent’s notion for summary judgnent (respondent’s notion)! and was
heard pursuant to the provisions of section 7463 of the Internal

Revenue Code in effect at the tine that the petition was filed.?

Al t hough the Court ordered petitioner to file a response to
respondent’s notion, petitioner failed to do so.

2All section references are to the Internal Revenue Code in
(continued. . .)
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The decision to be entered is not reviewable by any other court,
and this opinion should not be cited as authority. W shal
grant respondent’s notion.

Backgr ound

The record establishes and/or the parties do not dispute the
fol | ow ng.

Petitioner resided in Bellevue, Nebraska, at the tine he
filed the petition in this case.

Petitioner did not tinely file a Federal incone tax (tax)
return (return) for his taxable year 1999. On or about April 25,
2002, respondent prepared a substitute for return for that year.

On Septenber 5, 2002, respondent issued to petitioner a
notice of deficiency with respect to his taxable year 1999 (1999
notice of deficiency), which he received. 1In that notice,
respondent determ ned a deficiency in, and additions under
sections 6651(a)(1), 6651(a)(2), and 6654 to, petitioner’s tax
for that year in the respective amounts of $7,691, $1,036.57,

$598. 91, % and $204. 74.

2(...continued)
effect at all relevant tines. Al Rule references are to the Tax
Court Rules of Practice and Procedure.

SWth respect to the addition to tax under sec. 6651(a)(2),
respondent determned in the 1999 notice of deficiency that if
petitioner “did not pay the balance of the tax owed within the
time prescribed by law, a penalty of 0.5%of the tax due is added
for each nmonth the tax remains unpaid (not to exceed a total of
25% of the unpaid anount”.
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Petitioner did not file a petition in the Court with respect
to the 1999 notice of deficiency.

On February 24, 2003, respondent (1) assessed with respect
to petitioner’s taxable year 1999 the tax of $7,691 and additions
to tax under sections 6651(a)(1), 6651(a)(2), and 6654 of
$1, 036. 57, $806. 22,4 and $204. 74, respectively, that respondent
determined in the 1999 notice of deficiency, as well as interest
as provided by |Iaw on such assessed anounts, and (2) abated
certain of such assessed anmounts. (W shall refer to any such
unpai d assessed anounts, as well as interest as provided by | aw
accrued after February 24, 2003, as petitioner’s unpaid 1999
notice of deficiency liability.)

On February 24, 2003, respondent issued to petitioner a
noti ce of balance due with respect to petitioner’s unpaid 1999
notice of deficiency liability.

Around March 18, 2003, petitioner’s return preparer sent
respondent Form 1040, U.S. Individual |Inconme Tax Return, for
petitioner and his spouse Lauri Shannon (Ms. Shannon) for their
taxabl e year 1999 (1999 return) that petitioner and Ms. Shannon
had signed. Respondent filed that return sonetinme shortly after
respondent received it. In their 1999 return, petitioner and Ms.
Shannon reported total tax of $29,069 and tax due of $24,014.

When petitioner’s return preparer sent respondent the 1999 return

‘See supra note 3.
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around March 18, 2003, petitioner and Ms. Shannon did not pay the
tax shown due in that return

On May 5, 2003, respondent assessed with respect to the
t axabl e year 1999 of petitioner and Ms. Shannon (1) tax of
$21, 378 (%$21,378 increase in 1999 tax), which was the difference
between the total tax (i.e., $29,069) that petitioner and M.
Shannon reported in their 1999 return and the anount of tax
(i.e., $7,691) that respondent determined in the 1999 notice of
deficiency and assessed on February 24, 2003, with respect to
petitioner’s taxable year 1999 and (2) additions to tax under
section 6651(a)(1) and (2) of $4,351.06 and $3, 743. 33, respec-
tively, attributable to the $21,378 increase in 1999 tax (in-
creases in the 1999 additions to tax), as well as interest as
provi ded by | aw on such assessed anounts. (W shall refer to any
such unpai d assessed anobunts, as well as interest as provided by
| aw accrued after May 5, 2003, as petitioner’s® unpaid 1999
return liability. W shall refer collectively to petitioner’s
unpaid 1999 notice of deficiency liability and petitioner’s
unpaid 1999 return liability, as well as interest as provided by
| aw accrued after February 24, 2003, and May 5, 2003, respec-

tively, as petitioner’s unpaid total 1999 liability.)

°This case involves only petitioner, and not Ms. Shannon.
For conveni ence, we shall sonetinmes refer only to petitioner, and
not to petitioner and Ms. Shannon.
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On May 5, 2003, respondent issued to petitioner a notice of
bal ance due with respect to petitioner’s unpaid 1999 return
liability.

On various dates from May 26 through Decenber 22, 2003,
respondent abated certain assessed anounts of petitioner’s tax,
additions to tax, and interest as provided by law with respect to
petitioner’s taxable year 1999. On various dates after respon-
dent nmade the respective assessnents on February 24, 2003, and
May 5, 2003, with respect to petitioner’s taxable year 1999,
respondent applied as credits to the unpaid total 1999 liability
certain overpaynents with respect to certain other taxable years
of petitioner after petitioner’s taxable year 1999.

On February 21, 2004, respondent issued to petitioner a
final notice of intent to levy and notice of your right to a
hearing with respect to petitioner’s unpaid total 1999 liability.

On or about March 8, 2004, petitioner sent a letter (peti-
tioner’s March 8, 2004 letter) to respondent that respondent
received on March 12, 2004. That letter stated in pertinent
part:

Letter of Protest

* * * * * * *

2. | state that | want to APPEAL the I RS find-
ing to the Appeal Ofice.
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3. See copy of your letter attached.!®

4. Tax years involved are 1999, 2000, 2001,
2002 and 2003.

5. | do not agree with your conclusion that we

owe any noney to you. W did not owe when
we filed our 1999 return. You owe us a
refund for 2000, 2001, 2002, and 2003. Not
to mention the $600. 00 refund that we never
received. Anmount owed us is approximtely
$20,000.00!!'!1!'1  Plus interest for four
(4) years * * * [Reproduced literally.]

On or about Septenber 15, 2004, an Appeals officer with
respondent’s Appeals Ofice (Appeals officer) sent petitioner a
letter. That letter stated in pertinent part:

In review of your protest and/or request for a hearing,
| find that the outstanding liabilities are from your
own late filing of the 1999 return. The first liabil-
ity was established by the Service with sone limted
information after you defaulted your right to petition
the Tax Court. Thereafter, you submtted a return for
1999 with a higher liability.

Since the due date of the return was April 15, 2000,
you were assessed the failure to file penalty, the
failure to pay penalty and interest. As the Service
took funds fromother returns, adjustnents were made to
the penalties and interest since sone of the paynents
fromother returns were not known until after the
penalties and interest were assessed, but the effective
date of the refunds took effect earlier.

* * * The total assessed balance is currently
$18, 309. 15 since the Service took $2,236.51 | evy funds
on May 17, 2004.

* * * * * * *

®Petitioner attached to his March 8, 2004 |letter Form CP
504, “Urgent!! W intend to levy on certain assets. Please
respond NON” (Form CP 504). The Internal Revenue Service (IRS)
had i ssued Form CP 504 to himw th respect to petitioner’s unpaid
total 1999 liability.
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| ask that you respond within the next 30 days to

di scuss the case, or set a tinme and date to discuss the

case * * *  [Reproduced literally.]

On Novenber 16, 2004, the Appeals officer held a tel ephonic
hearing with petitioner’s authorized representative. By letter
dat ed Novenber 16, 2004, the Appeals officer sent petitioner’s
aut hori zed representative a copy of a transcript of the IRS s
account with respect to petitioner’s taxable year 1999.

On or about Decenber 30, 2004, petitioner’s authorized
representative sent the Appeals officer a letter (petitioner’s
Decenber 30, 2004 letter). That letter stated in pertinent part:

We are asking for abatenent of penalties for this case

due to reasonabl e cause, based upon consi deration of

the follow ng facts.

The main penalty that has been applied is the failure

to file penalty under Section 6651(a)(1). The original

return was filed by the October 15, 2000 extended due
date. However, the return was not signed by the tax-

payer. It is our understanding that the IRS has had a
| ongst andi ng policy of waiving this penalty if the
error is corrected. In this case the error was indeed

corrected when the taxpayer was notified of this over-
sight. Thus, we request that this penalty be abat ed,
as the taxpayer noved to correct this error as quick as
possi bl e once it was di scover ed.

Further, please note that the taxpayer suffered a

rel apse of his hydrocephal us during 1999 and spent nost
of the last four nonths of 1999 hospitalized during
which time he underwent nultiple brain surgeries and
had a shunt placed in his brain to reduce fluid pres-
sure. This condition rendered the taxpayer very nuch
i ke an Al zheiner’s patient, unable to renmenber or care
for hinself and very nuch at the nercy of the forner
CPA's direction in this matter.

The ot her penalty charged in this case is the failure
to pay penalty under Section 6651(a)(2). As a first
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consideration for abatenent of the penalty, the tax-
payer, prior to the tax year in question, had a good
record of tinely filing and paying his tax liabilities,
and the underpaynent in this case was not due to bad
faith. |In addition, the taxpayer exercised prudence by
engagi ng a CPA to advise himon his personal and busi -
ness tax matters. The taxpayer relied on the advice of
his former CPA, who gave assurance that application of
subsequent taxable years’ tax overpaynents to the
taxpayer’s 1999 under paynment would result in elimna-
tion of his tax liability for 1999. VWhile this advice
was clearly erroneous, the taxpayer had no way of
knowi ng this fact and was in no condition to chall enge
this advice. Had the taxpayer been correctly advised
by his CPA, he would have taken the correct action, and
request that this be considered in your review of the
application of the failure to pay penalty.

We are al so asking for reduction of interest and/or
abatenment in this case based upon consideration of the
follow ng facts.

The majority of the paynments nmade in this case were by
way of payroll deductions fromthe taxpayer and were
not applied to the tax in sonme cases until sone sixteen
nmont hs after the governnent received the noney. For
exanpl e, noni es deducted fromthe taxpayers’ January
2000 paychecks were not applied to the taxes due until
Apr 15, 2001 when the taxes for 2000 were due. Apply-
ing 1/12 of the refund due for tax year 2000 evenly

t hroughout 2000 as paynents agai nst the taxes due would
significantly reduce the interest charge in this case
and nore fairly represent the actual anount that shoul d
be owed.

In addition interest in this case is eligible for

abat enent because the del ayed paynents were not due

solely to the actions of the taxpayer, but were caused

by erroneous advice froma fornmer CPA. [ Reproduced

literally.]

On March 8, 2005, the Appeals officer held another tele-
phonic hearing with petitioner’s authorized representative with
respect to the issues that that representative had raised in

petitioner’s Decenber 30, 2004 letter.
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On or about March 21, 2005, petitioner’s authorized repre-

sentative sent the Appeals officer another letter (petitioner’s
March 21, 2005 letter). That letter stated in pertinent part:

W are witing on behalf of * * * [petitioner] regard-
i ng the outstanding 1999 bal ance * * *.

We previously corresponded with you on this issue in a
| etter dated Decenber 30, 2004 in which we laid out
specific points for abatenent of the penalties. W

al so submtted additional information on the nedical
probl ens suffered by the taxpayer on January 29, 2005
as requested. W are requesting a witten response to
each of these points, since they have summarily been
rej ect ed.

We are also asking for witten response to our cal cul a-
tion of the anmpbunts due, based on the cal cul ati ons we
submtted along with the aforenenti oned correspondence
of Decenber 30, 2004.

Further, we would like a witten determ nation of the
anount due for 1999.

The taxpayer is not proposing an offer in conprom se at
this time, and therefore is not submtting Form 433-A

On or about March 25, 2005, in response to petitioner’s
March 21, 2005 letter, the Appeals officer sent petitioner’s
aut hori zed representative a letter. That letter stated in
pertinent part:

In response to your |atest correspondence and fax, | am
witing this letter.

You did submt argunents about the penalties for 1999
and subm tted evidence of the taxpayer’s nedical condi-
tion since 1999. There have been ot her argunents about
t he conputations of the balance due. | reviewed the
file and find insufficient evidence overcones the
penalties. The conputations of the bal ances due have
been found to be correct. | found one exception in
that a |l evy was taken during the period of collection
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due process and have ordered that refunded. The cur-
rent transcript shows this has been done recently.

There is no evidence that the taxpayer tinely filed a
return for 1999, with or with a signature. The first
return or copy of a return is the one signed May 31,
2001. The recorded extension date expired on August

15, 2000. The Service set up a substitute for a return
in May of 2002. The Service started sending reports of
the 1999 liability in May of 2002. Were there was no
agreenent, a Statutory Notice of deficiency was issued
Septenber 5, 2002. The tax, penalty and interest were
assessed on February 24, 2002 when the taxpayer didn't
petition the Tax Court. The taxpayer had his opportu-
nity to argue the tax, failure to file penalty, failure
to pay penalty and failure to pay estimated tax penalty
in Tax Court.

After the assessnment fromthe statutory notice, the

t axpayer submtted his return with a larger liability.
The account was adjusted to |arger anobunts on May 5,
2003. It appears the Service received the return
earlier, approximately February of 2003, but the return
didn’t have an original signature. Later this was
rectified and the return was posted so the account
coul d be posted.

There is no long standing policy for the Service to
wai ve the failure to file penalty when the taxpayer
doesn’t submt a tinely return. There is no evidence
it was ever tinely filed, signed or unsigned.

Regarding the failure to pay penalty, it is the tax-
payer’s responsibility to ensure the tax liability it
paid on tinme. He cannot delegate that responsibility
to a CPA or others. The return submtted in 2003
showed a larger liability than the Service set up
earlier. Wiile you and the taxpayer contend the return
was filed in 2000 and the return has a copy of a signa-
ture in May of 2001, there were no paynents towards the
l[iability except for sone w thholding that is question-
abl e.

| saw no evidence of reasonable cause to abate the
penalty. The taxpayer cannot rely on the CPA or others
to pay his liability and we saw no evidence that his
medi cal condition prevented hi mfrom maki ng paynents.
He was able to operate one or nore corporations and
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earn an incone from 1999 to the present.

We also find that the joint liability is also the
responsibility of the spouse, who was involved in the
home and business with him The failure to pay is also
her responsibility.

You al so requested a witten response to your cal cul a-
tion of the anmounts due based on your submtted conpu-
tations in a Decenber 30, 2004 letter. | recall send-
ing you transcripts and explanation of the transcripts
on Novenber 16, 2004 and wonder what el se there can be
to submt. The conputations per the transcripts were
found to be correct and | didn’'t think there was a need
for further expl anations.

After | found there were no |ikely abatenents of penal -
ties, | asked that you submt any alternatives to the
levy action to me with financial statenents. | cannot
consider any alternatives to the |evy action w thout
financial statenments. Wthout viable alternatives, |
have to sustain the levy action. [Reproduced liter-

ally.]

On April 26, 2005, respondent’s Appeals Ofice issued to
petitioner a notice of determ nation concerning collection
action(s) under section 6320 and/or 6330 (notice of determ na-
tion). That notice stated in pertinent part:

Summary of Deternination

You sent the Service a Letter of Protest subsequent to
a CP504 letter, Ugent letter, and subsequent to a
notice of intent to levy, LT 11. The Service Center
considered this a request for a hearing regarding the
notice of intent to levy and considered it tinely.

You disagreed with the underlying liability and stated
that the Service owed you noney.

We tried to hold a hearing with you and held a tele-
phone and correspondence hearing with your new repre-
sentatives. W wote to you and expl ai ned the reasons
for the bal ances due for 1999.
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You didn’'t raise any issues or alternatives regarding
the levy action. You didn’t submt financial inform-
tion to determ ne your ability to pay.

Wthout further information fromyou, we are sustaining
the levy action. [Reproduced literally.]

An attachnment to the notice of determnation stated in pertinent
part:
SUMVARY OF THE | SSUES

The taxpayer sent the Service Center a letter of pro-
test on 03-08-2004, arguing that the bal ances were in
error. This was shortly after an Urgent notice and a
notice of intent to |levy, so the Service Center deter-
mned this was a tinely request for a collection due
process hearing.

The taxpayer argued that the bal ances were in error.
The taxpayer stated that refunds and changes were
m sappl i ed.

A hearing was offered to the taxpayer and two represen-
tatives. A tel ephone and correspondence hearings were
held with the representatives. The bal ance of the
account was explained to them | found nothing unusual
in the postings of the 1999 liability and the paynents
by refunds fromlater years. The taxpayer and repre-
sentatives raised no discussions regarding alternatives
the I evy action.

The underlying liability is correct as posted to the
account .

RECOMVENDATI ON

The levy action is sustained w thout other information
to determne a | esser intrusive nethod of collection.

BRI EF BACKGROUND

The 1999 liability was first set up by Substitute for
return and a statutory notice of deficiency. After the
noti ce was defaulted, the taxpayer submtted a return
with an increased liability. The self-corrected in-
creases to the account were assessed. Later, there was
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a carry back fromlater years to further correct the
l[itability to a | ower anobunt. Refunds were taken from
| ater years to neke additional paynents.

Since the return was filed later and insufficient

wi t hhol di ng was set up, the account includes the fail-
ure to pay penalty, the failure to file penalty, an
estimated tax penalty and interest. As anendnents and
paynments were applied, corrections were nade to the
account .

In review of a current transcript, Appeals finds the
Service levied and took $2,236.512 on 05-17-2004, after
t he taxpayer had tinely requested an appeal. This
anount shoul dn’t have been levied. The |ate posting of
the request for appeals allowed the Service to enforce
a levy action without a suspension during the CDP
suspension period. The CDP unit in Covington, KY was
advised to return the levied funds and it was refunded
during the hearing period.

DI SCUSSI ON AND ANALYSI S
APPLI CABLE LAW AND ADM NI STRATI VE PROCEDURES

* * * * * * *

In review of the file and transcripts, it appears that
all manual and | egal procedures have been properly
followed. This Appeals Oficer has not dealt with this
taxpayer in the past regarding this liability. | did
have invol venment in the taxpayer’s corporation in the
past, but not regarding the current type of individual
taxes or years. The taxpayer signed a waiver of ny

i nvol venent .

| found one error on May 17, 2004, when the Service
took levy funds during the CDP hearing period of col-

| ection suspension. The CDP unit was advised to return
the funds. The cause for the premature | evy action was
the late input of the suspension code on the account.
The request for a hearing was tinely received on March
12, 2004 but the suspension code TC 520 cc 77 was not

i nput until cycle 200429, approxi mately August. Ap-
peal s believes the CDP unit didn't recogni ze the CDP
request until June of 2004 because the taxpayer didn't
use form 12253. When they allowed the CDP hearing, the
CDP unit should ensure premature |evy was returned to

t he taxpayer.
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Under section 6330, the taxpayer can question the
under |l yi ng unl ess he has been previously given the
right to appeal or petition the Tax Court regarding the
matter. In this situation, the taxpayer defaulted the
statutory notice of deficiency and | ater anended his
own return to report nore incone and liability. He
doesn’t appear to argue those actions of his own,

al t hough i ndicating he disagrees with his own pre-
parer’s conputations of an additional liability. The
remai ns of the account are postings of paynents froma
carry back or fromlater year refunds. There appear to
be no errors in the postings of those changes and
payment s.

RELEVANT | SSUES PRESENTED BY THE TAXPAYER

| believe | have addressed all relevant issues pre-
sented by the taxpayer. The taxpayer and representa-
tive haven't presented further argunents that are on
point to the case. They didn’t present an alternative
or lesser intrusive nmethod of paynent to the |evy
action

The representative subm tted nunmerous copies of nedical
recei pts showi ng the taxpayer/husband encountered

vari ous nmedi cal problens in 1999 through 2003.

didn’t find the information would show a reasonabl e
cause to reduce any penalties assessed on the 1999
liability. 1In addition, the taxpayer had prior oppor-
tunities to either petition the Tax Court or file an
appeal regarding the penalties and interest in prior
years. They should not be allowed to argue those
underlying litabilities in this CDP hearing.

BALANCI NG EFFI CI ENT COLLECTI ON AND | NTRUSI VENESS
Under the circunstances of the case, the levy action
bal ances an efficient nmethod of collection when consid-
ering the legitimte concerns of the taxpayer that it
be no nore intrusive than necessary.

The levy action is sustained. [Reproduced literally.]

Di scussi on

The Court may grant summary judgnent where there is no

genui ne issue of material fact and a decision nmay be rendered as
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a matter of law. Rule 121(b); Sundstrand Corp. v. Conm ssioner,

98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th Gr. 1994). W
conclude that there are no genuine issues of material fact
regardi ng the questions raised in respondent’s notion.’

A taxpayer may raise challenges to the existence or the
anount of the taxpayer’s underlying tax liability if the taxpayer
did not receive a notice of deficiency or did not otherw se have
an opportunity to dispute the tax liability, sec. 6330(c)(2)(B)
including the tax liability reported in the return that such

t axpayer filed, Montgonery v. Conm ssioner, 122 T.C. 1 (2004).

Were the validity of the underlying tax liability is properly
pl aced at issue, the Court will review the natter on a de novo

basis. Sego v. Conm ssioner, 114 T.C 604, 610 (2000); Goza v.

Comm ssioner, 114 T.C 176, 181-182 (2000).

We turn first to the tax that respondent assessed with
respect to petitioner’s taxable year 1999. Wth respect to the
tax of $7,691 determined in the 1999 notice of deficiency that
respondent assessed on February 24, 2003, petitioner received

that notice, but he did not file a petition with respect to it.

"The party opposing summary judgnment nust set forth specific
facts that show a genuine issue of material fact exists and may
not rely nerely on allegations or denials in the pleadings.

Gant Creek Water Works, Ltd. v. Comm ssioner, 91 T.C 322, 325
(1988); Casanova Co. v. Conm ssioner, 87 T.C 214, 217 (1986).
As indicated supra note 1, petitioner did not file a response to
respondent’s notion. Petitioner relies nerely on allegations in
t he petition.
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On the instant record, we find that petitioner may not chall enge
t he existence or the anpbunt of the tax of $7,691 determined in
the 1999 notice of deficiency that respondent assessed on Febr u-
ary 24, 2003.

Wth respect to the $21,378 increase in 1999 tax that
respondent assessed on May 5, 2003, and that is attributable to
the 1999 return, petitioner did not receive a notice of defi-
ci ency and did not otherw se have an opportunity to dispute that
tax. W shall review on a de novo basis respondent’ s determn na-

tions with respect to such increase in 1999 tax. Sego v. Conm s-

sioner, supra; Goza v. Conm Ssioner, supra. Petiti oner made

general and vague allegations in the petition about whether the
total tax for his taxable year 1999 is the ambunt shown as total
tax in the 1999 return. However, petitioner failed to specify
the basis for any disagreenent that he may have regarding the
total tax shown in that return.® On the instant record, we find
that petitioner has failed to show that he is not |liable for the
$21, 378 increase in 1999 tax that respondent assessed on My 5,
2003, and that is attributable to the 1999 return.

We turn next to the respective additions to tax under

section 6651(a)(1l) and (2) that respondent assessed with respect

8Petitioner did not claimin the petition that any itens of
i ncone, deduction, or credit reported, or any conputations nade,
in the 1999 return were incorrect.
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to petitioner’s taxable year 1999.° Wth respect to the addi-
tions to tax under section 6651(a)(1) and (2) of $1,036.57 and
$806. 22, respectively, determined in the 1999 notice of defi-
ciency that respondent assessed on February 24, 2003, as dis-
cussed above, petitioner received the 1999 notice of deficiency
in which respondent, inter alia, determ ned such additions to
tax, but he did not file a petition with respect to that notice.
On the instant record, we find that petitioner may not chall enge
t he existence or the anpbunt of the additions to tax under section
6651(a) (1) and (2) of $1,036.57 and $806. 22, respectively,
determined in the 1999 notice of deficiency that respondent
assessed on February 24, 200S3.

Wth respect to the increases in the 1999 additions to tax
under section 6651(a)(1) and (2) of $4,351.06 and $3, 743. 33,
respectively, that respondent assessed on May 5, 2003, and that

are attributable to the 1999 return, petitioner did not receive a

°Peti tioner does not dispute respondent’s determ nation that
respondent may proceed to collect any unpaid addition to tax
under sec. 6654 for his taxable year 1999 determned in the 1999
noti ce of deficiency that respondent assessed on Feb. 24, 2003.
Wth respect to the respective additions to tax under sec.
6651(a) (1) and (2) that respondent assessed for petitioner’s
t axabl e year 1999, petitioner alleges in the petition that he
seeks “abatenent” of those additions to tax. W construe that
all egation as a request to review (1) whether petitioner is
liable for the respective additions to tax under sec. 6651(a)(1)
and (2) that respondent assessed for his taxable year 1999 and
(2) whether, if the Court were to find that he is so |iable,
respondent may proceed to collect such additions to tax.
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notice of deficiency and did not otherw se have an opportunity to
di spute those additions to tax. W shall review on a de novo
basi s respondent’s determ nations with respect to such increases

in the 1999 additions to tax. Sego v. Conni ssioner, supra; Goza

v. Conm ssioner, supra. Section 6651(a)(1l) inposes an addition

to tax for failure to file tinmely a return. Section 6651(a)(2)
i nposes an addition to tax for failure to pay tinely the anount
shown as tax in a return. The respective additions to tax under
section 6651(a)(1l) and (2) do not apply if the failures to file
tinmely and to pay tinely are due to reasonable cause and not to
w llful neglect. Respondent has the burden of production with
respect to the increases in the 1999 additions to tax under

section 6651(a)(1l) and (2). Sec. 7491(c); Hi gbee v. Conmm s-

sioner, 116 T.C 438, 446 (2001). Although respondent bears the
burden of production with respect to such increases, respondent

“need not introduce evidence regardi ng reasonabl e cause * * * or
simlar provisions. * * * the taxpayer bears the burden of proof

with regard to those issues.” Higbee v. Conm ssioner, supra.

Wth respect to the increase in the 1999 addition to tax
under section 6651(a)(1l), petitioner clainms, and respondent
di sputes, that petitioner submtted tinely an unsigned return for
his taxable year 1999. Assum ng arguendo that petitioner had
tinmely submtted an unsigned return for his taxable year 1999,

such unsigned return does not constitute a valid tax return for
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that year. See Elliott v. Conmi ssioner, 113 T.C. 125, 128

(1999). W conclude that respondent has satisfied respondent’s
burden of production under section 7491(c) with respect to the
increase in the 1999 addition to tax under section 6651(a)(1) of
$4,351. 06 that respondent assessed on May 5, 2003, and that is
attributable to the 1999 return which petitioner and Ms. Shannon
si gned and which respondent filed sonetine shortly after it was
sent to respondent around March 18, 2003.

Wth respect to the increase in the 1999 addition to tax
under section 6651(a)(2), the record establishes, and petitioner
conceded in the petition, that he failed to pay tinely the tax
shown in the 1999 return. W conclude that respondent has
satisfied respondent’s burden of production under section 7491(c)
wWith respect to the increase in the 1999 addition to tax under
section 6651(a)(2) that respondent assessed on May 5, 2003, and
that is attributable to the 1999 return which petitioner and Ms.
Shannon signed and which respondent filed shortly after it was
sent to respondent around March 18, 2003.

We address now whet her petitioner has carried his burden of
establishing that he is not liable for the increase in the 1999
addition to tax under section 6651(a)(1) that respondent assessed
on May 5, 2003, and that is attributable to the 1999 return. As
we understand petitioner’s position, he contends that he tinely

sent to respondent an unsigned return for his taxable year 1999.
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Consequently, according to petitioner, his failure to file tinely
a return for his taxable year 1999 was due to reasonabl e cause
and not to wllful neglect. Even if petitioner tinely sent to
respondent an unsigned return for his taxable year 1999, which
respondent disputes, any such action by petitioner would not
establish that his failure to file tinely a return for his

t axabl e year 1999 was due to reasonabl e cause and not to willful

neglect. See Elliott v. Conm ssioner, supra at 128-131. On the
instant record, we find that petitioner has failed to show that
he is not liable for the increase in the 1999 addition to tax
under section 6651(a)(1) that respondent assessed on May 5, 2003,
and that is attributable to the 1999 return.

We address next whether petitioner has carried his burden of
establishing that he is not liable for the increase in the 1999
addition to tax under section 6651(a)(2) that respondent assessed
on May 5, 2003, and that is attributable to the 1999 return. As
di scussed above, petitioner conceded in the petition that he did
not pay tinely the tax shown in the 1999 return. Nonethel ess, as
we understand petitioner’s position, he contends that he relied
on the advice of a certified public accountant that he did not
have to pay the tax shown due in the 1999 return when that return
was sent to respondent around March 18, 2003. Consequently,
according to petitioner, his failure to pay tinely the tax shown

in the 1999 return was due to reasonabl e cause and not to willful
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neglect. In this connection, petitioner alleged in the petition:

Petitioner denonstrated prudence by engaging a CPA to

advi se himon his personal and business tax matters.

The Petitioner relied on the advice of his fornmer CPA

who gave assurance that application of subsequent

taxabl e years’ tax overpaynents to the Petitioner’s

1999 under paynment would result in elimnation of his

tax liability for 1999. Wiile this advice was clearly

erroneous, the Petitioner had no way of knowing this

fact and was in no condition to challenge this advice.

Had petitioner been correctly advised by this forner

CPA, Petitioner would have taken the correct action,

request that this be considered in determ ning the

appropri ateness of the application of the failure to

pay penalty. [Reproduced literally.]

Assum ng arguendo that a certified public accountant advised
petitioner that he did not have to pay the tax shown due in the
1999 return when that return was sent to respondent around March
18, 2003, we reject any argunent by petitioner that any reliance
by hi mon such advice establishes that his failure to pay tinely
the tax shown in that return was due to reasonabl e cause and not
to wllful neglect. The |ast date prescribed for the tinely
paynment of tax for petitioner’s taxable year 1999 was April 15,
2000. Secs. 6072(a), 6151(a). The standard for reasonabl e cause
under section 6651(a)(2) is a one-tinme test to be passed or
failed as of the due date for the tax paynent.® 1In order to
establish that his failure to pay tinely the tax shown in the
1999 return was due to reasonable cause and not to wllful

negl ect, petitioner nust show that reasonabl e cause existed on

10See Estate of Hartsell v. Conmmi ssioner, T.C Meno. 2004-
211.
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April 15, 2000, the last date prescribed for the tinely paynent
of tax for petitioner’s taxable year 1999. See secs. 6072(a),
6151(a). Petitioner does not contend, and the record does not
establish, that on April 15, 2000, he had reasonabl e cause for
his failure to pay tinely the tax shown in the 1999 return.

We address next petitioner’s position that he is not |iable
for the increase in the 1999 addition to tax under section
6651(a) (2) that respondent assessed on May 5, 2003, and that is
attributable to the 1999 return because respondent incorrectly
cal cul ated the anpbunt of such increase in such addition to tax.
In this connection, petitioner alleged in the petition:

the IRS should allow credit for taxes paid [by wth-

hol di ng] when the Petitioner nmakes a paynent [by w th-

hol di ng] not sonme 15 nonths later. Petitioner wll
denonstrate nonies were in the hands of the governnent

and unavail able to Petitioner far before they are being

credited to the Petitioners account allowng the IRS to

assess penalties * * * upon funds that it hol ds.

[ Reproduced literally.]

As we understand it, it is petitioner’s position that any
tax withheld fromwages that he received during taxable years
after his taxable year 1999 should be applied to his unpaid total
1999 liability at the tine such tax was withheld. W reject any
such position. Any tax wthheld froman individual’s wages is
deened paid by the individual on the 15th day of the fourth nonth
followng the close of the taxable year with respect to which

such tax is allowable as a credit under section 31. See sec.

6513(Db) (1).
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On the instant record, we find that petitioner has failed to
show that he is not liable for the increase in the 1999 addition
to tax under section 6651(a)(2) that respondent assessed on My
5, 2003, and that is attributable to the 1999 return.

We consider now petitioner’s claimin the petition for
abatenent of interest wwth respect to his taxable year 1999. W
construe that claimas a request to review respondent’s failure
to abate interest under section 6404(e), ! which we shall review
for abuse of discretion. See sec. 6404(h); see also Lee v.

Commi ssioner, 113 T.C. 145, 149 (1999). Section 6404(e) permts

respondent to abate interest with respect to an unreasonabl e
error or delay resulting from managerial and mnisterial acts.?!?
Petitioner alleged in the petition:
The majority of the paynents nade in this case were by
way of payroll deductions fromthe Petitioner and were

not applied to the tax in sonme cases until sone sixteen
nont hs after the governnent received the noney. For

H'n petitioner’s Decenber 30, 2004 letter, petitioner
requested that respondent abate interest with respect to his
taxabl e year 1999. Respondent’s Appeals Ofice did not abate
such interest. W have jurisdiction to review respondent’s
determ nation not to abate interest with respect to petitioner’s
t axabl e year 1999. Sec. 6404(h); Katz v. Conm ssioner, 115 T.C
329, 340-341 (2000).

12Sec. 6404(e) was anended by Taxpayer Bill of Rights 2,
Pub. L. 104-168, sec. 301, 110 Stat. 1452, 1457 (1996), to permt
the Secretary to abate interest with respect to an “unreasonabl e”
error or delay resulting from“nmanagerial” as well as mnisterial
acts. The foregoing anmendnent applies to interest accruing with
respect to deficiencies or paynents for taxable years begi nning
after July 30, 1996, and is applicable in the instant case.
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exanpl e, noni es deducted fromthe Petitioner’s January

2000 paycheck were not applied to the taxes due until

Apr 15, 2001 when the taxes for 2000 were due. Apply-

ing 1/12 of the refund due for tax year 2000 evenly

t hroughout 2000 as paynents agai nst the taxes due would

significantly reduce the interest charge in this case

and nore fairly represent the actual anount that shoul d

be owed.

* * * |In addition interest in this case is eligible for

abat enent because the del ayed paynents were not due

solely to the actions of the Petitioner, but were

caused by bad advice froma fornmer CPA. [ Reproduced

literally.]

We turn first to petitioner’s contention that respondent
abused respondent’s discretion in failing to abate interest on
petitioner’s unpaid total 1999 liability because respondent did
not apply tax withheld fromwages that petitioner received during
taxabl e years after his taxable year 1999 to his unpaid total
1999 liability at the tinme such tax was withheld. W reject that
contention. As discussed above, any tax withheld froman indi-
vidual s wages is deened paid by the individual on the 15th day
of the fourth nonth followi ng the close of the taxable year with
respect to which such tax is allowable as a credit under section
31. See sec. 6513(b)(1).

We turn next to petitioner’s contention that respondent
abused respondent’s discretion in failing to abate interest on
petitioner’s unpaid total 1999 liability because he received “bad
advice” froma certified public accountant. W reject that
contention. Any advice that petitioner received froma certified

public accountant is not a basis under section 6404(e) on which
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respondent may abate interest with respect to petitioner’s
t axabl e year 1999.

Based upon our exam nation of the entire record before us,
we sustain respondent’s determnation in the notice of determ na-
tion to proceed with the collection action with respect to
petitioner’s taxable year 1999.

We have considered all of the contentions and argunents of
the parties that are not discussed herein, and we find themto be
W thout nmerit, irrelevant, and/or noot.

On the record before us, we shall grant respondent’s notion.

To reflect the foregoing,

An order granting respondent’s

nmoti on and deci sion for respondent

will be entered.




