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VASQUEZ, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the

decision to be entered is not reviewable by any other court, and

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for the
year in issue, and all Rule references are to the Tax Court Rul es
of Practice and Procedure.
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this opinion shall not be treated as precedent for any other
case.

Respondent determ ned a deficiency in petitioners’ 2004
Federal income tax of $1,017. After concessions,? the issue for
decision is whether petitioners are |iable for the 10-percent
addi tional tax pursuant to section 72(t) with respect to an early
distribution froma retirenment account in 2004.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine they filed
the petition, petitioners resided in New Mxico.

In 2004 petitioner Ashwani Sharma (M. Sharma) received from
the New Mexi co Educational Retirenent Board (the board) a
di stribution of $10,098 of which $8, 325 was taxable (the
distribution). Petitioners reported the distribution on their
2004 joint Federal individual incone tax return but did not
report any additional tax fromthe distribution. At the tinme of
the distribution, neither petitioner had reached the age of 59-
1/ 2.

Since 1995 petitioners have resided at the sanme location in

Al buquer que, New Mexico (the residence). At that tinme M.

2 At trial petitioners conceded for 2004 $46 in additional
interest incone and a taxable State incone tax refund of $677.
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Sharma’ s parents, MP. and Nirmal Sharma, owned the property
subject to a nortgage. On Septenber 29, 1997, MP. and N rmal
Sharma conveyed to petitioners a joint tenancy in the residence.
In February 1999 M P. and Nirmal Sharma quitclained their
interest in the residence to petitioners. Also in February 1999
petitioners obtained a nortgage loan from Credit Uni on Mrtgage
Service which was secured by the residence. From 1999 to 2004
petitioners paid the nortgage and property taxes on the
residence. In June 2004 petitioners paid in full the remaining
bal ance on their nortgage | oan on the residence. At trial
petitioners testified that they used the distribution to pay off
t he nortgage | oan bal ance on the residence.

In the notice of deficiency respondent increased
petitioners’ net incone tax by additional tax of $833 pursuant to
section 72(t) on account of the distribution.

Di scussi on

Petitioners have neither clainmed nor shown that they
satisfied the requirenents of section 7491(a) to shift the burden

of proof to respondent with regard to any factual issue.?

3 Petitioners do not argue that the burden of proof on the
issue in this case should be shifted to respondent under sec.
7491. I n any event, we do not decide the issue on the burden of
proof. Also, regardl ess of whether the $833 additional tax under
sec. 72(t) would be considered an “additional anpbunt” under sec.
7491(c) and regardl ess of whether the burden of production with
respect to this additional tax would be on respondent, respondent
has nmet any such burden of production by show ng that petitioner

(continued. . .)



- 4 -
Accordingly, petitioners bear the burden of proof. See Rule
142(a).

CGenerally, a distribution froma qualified retirenent
account is includable in the distributee’s gross incone in the
year of the distribution. See sec. 72(a). Distributions nmade
before the taxpayer’s attaining the age of 59-1/2 that are
i ncludable in inconme are generally subject to a 10-percent
addi tional tax unless an exception applies. See sec. 72(t)(1).

Section 72(t)(2) sets forth specific exceptions to the
additional tax. At issue is whether petitioners qualify for the
first-time homebuyer exception under section 72(t)(2)(F).*
Section 72(t)(8)(A) provides that any paynent or distribution
received by an individual to the extent such paynment or
distribution is used by the individual before the close of the
120 days after the day on which such paynent or distribution is
received to pay qualified acquisition costs with respect to a

princi pal residence of a first-tinme honebuyer who is such

3(...continued)
recei ved the distribution when he was | ess than 59-1/2 years of
age. See H Conf. Rept. 105-599, at 241 (1998), 1998-3 C B. 747,
995.

4 Respondent did not raise the issue as to whether the New
Mexi co Educational Retirenment Plan qualified as an “individual
retirenment plan” under sec. 7701(a)(37), and there is
insufficient evidence in the record to nmake a determ nati on of
such. W note that the determ nation would not affect the
outcone of this case.
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i ndi vi dual, the spouse of such individual, or any child,
grandchild, or ancestor of such individual, or the individual’s
spouse, satisfies the first-tinme honebuyer exception. A first-
ti me honebuyer nmeans any individual “if--(1) such individual (and
if married, such individual’s spouse) had no present ownership
interest in a principal residence during the 2-year period ending
on the date of acquisition of the principal residence’”. See sec.
72(t)(8)(D)(1)(1). Further, the date of acquisition is the date
“on which a binding contract to acquire the principal residence
* * * is entered into, or (Il) on which construction or
reconstruction of such a principal residence is comenced.” See
sec. 72(t)(8)(D)(iii).

Petitioners contend that they are first-tinme honmebuyers
wi thin the neaning of section 72(t)(8). Petitioners argue that
they did not acquire an ownership “interest” in the residence
until June 4, 2004, when they paid off the nortgage | oan on the
residence. They contend that until April 4, 2004, the residence
was owned by the nortgage conpany, and therefore they had no
previ ous ownership interest in the residence. W disagree.

State | aw determ nes the property ownership of a taxpayer,
and Federal law controls the Federal incone tax consequences of

that property ownership. See Aquilino v. United States, 363 U S

509, 512-513 (1960). In New Mexico where petitioners reside, a

“joint tenancy in real property is one owned by two or nore
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persons, each owning the whol e and an equal undivided share”.

N.M Stat. Ann. sec. 47-1-36 (LexisNexis 2004). A joint tenancy
is a property interest which entitles the holders to equal rights

to its enjoynment during their lives. See Estelle v. Estelle, 593

P.2d 663, 665 (Ariz. 1979).

In 1997 MP. and N rnmal Sharma conveyed to petitioners a
joint tenancy in the residence. Accordingly, petitioners had an
ownership interest in the residence as early as 1997. Contrary
to petitioners’ argunent, they possessed a present ownership
interest in the residence during the 2-year period before they
received the distribution. Consequently, the distribution does
not nmeet the requirenents for the exception in section
72(t)(2)(F). The only action that took place within 120 days
fromthe receipt of the distribution was the rel ease of the
nortgage. The release of a nortgage is nerely the rel ease of
lien as was required by New Mexi co | aw upon satisfaction of the
nort gage obligation.>®

Al t hough petitioners request that we construe the statute
equitably in their favor, we nust apply the | aw as Congress
enacted it, absent sone constitutional defect, and we may not

rewwite it. See Conmm ssioner v. Lundy, 516 U S. 235, 252 (1996).

Petitioners’ argunment that they did not have an ownership

> New Mexico law requires the filing of a witten rel ease
of a nortgage |lien upon satisfaction of the nortgage. N M Stat.
Ann. sec. 48-7-4 (LexisNexis 2004).
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interest in the residence before June 4, 2004, when they paid off
the nortgage on the property does not establish that the
distribution neets the requirenents. Therefore, this exception
does not apply to petitioners, and we conclude that the
distribution is subject to the 10-percent additional tax under
section 72(t).

I n reaching our holdings herein, we have consi dered al
argunents nade by the parties, and to the extent not nentioned
above, we find themto be irrelevant or without nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




