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CARLUZZO, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tine the petition was filed. Unless otherw se

i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the taxable years in issue. Rule
references are to the Tax Court Rules of Practice and Procedure.
The decision to be entered is not reviewable by any other court,

and this opinion should not be cited as authority.
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Respondent determ ned deficiencies in petitioners’ Federal

i ncone taxes, an addition to tax, and penalties as foll ows:

Sec. Sec.
Petitioner(s) Year Defi ci ency 6651(a) (1) 6662(a)
Tyrone Sharp 1999 $5, 344 --- $1, 068. 80
Al vera Sharp 1999 1,178 --- 235. 60
Tyrone & Alvera Sharp 2000 4,012 $703 802. 40

After concessions, the follow ng issues remain for
consideration: (1) Wiether Social Security disability benefits
received in 1999 by Tyrone Sharp (petitioner) are includable in
his inconme for that year; (2) whether petitioner is entitled to
an alinmony deduction for 1999 for certain paynents nmade during
that year to, or on behalf of, his former spouse; and (3) whether
petitioner is liable for a section 6662(a) accuracy-rel ated
penalty for 1999.

Sone of the facts have been stipulated and are so found. At
the tine the petition was filed, petitioners resided in
| nver ness, Florida.

Petitioner and Margaret Sharp (petitioner’s former spouse)
married in 1994 and divorced in 1999. They entered into a Joint
Stipulation and Settl enment Agreenent (settlement agreenent) with
the Crcuit Court of the Fifth Judicial Grcuit In and For Citrus
County, Florida, on Septenber 20, 1999. Relevant for our
pur poses, the settlenent agreenent contains the foll ow ng

provi si ons:
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2. Lunp Sum Ali nony. Having regard for their
ci rcunstances including, but not limted to, (a) the
needs of the Wfe for support, (b) the ability of the
Husband to pay this support, the parties agree that in
full and final settlenment and satisfaction of any and
all clainms and rights of the Wfe for support,
mai nt enance, the Husband will pay to the Wfe as non-
nodi fiable unp sumalinmony the |unmp sum of $7, 260. 00
payable in eleven (11) nonthly install nents of $660. 00
per nmonth until the sumis paid in full. These Lunp
Sum Al'i rony paynents shall commence on Cctober 1, 1999
and continue on the 1st of each and every nonth
thereafter until paid in full. The Husband further
agrees that upon the refinancing of the narital
residence he will nmake an additional |unp sum alinony
paynent of $20,000.00 to the Wfe.

* * * * * * *

4. Health | nsurance. The Husband agrees to
continue to pay the Wfe's health insurance prem um
until August 1, 2000. Shoul d the prem um i ncrease

above the current rate of $133.00 per nonth, then the
Wfe agrees to be responsible for the anobunt of such
I ncrease.

5. Debts and oligations. * * * The Husband
further agrees to be responsible for the SBA | oan which
isinthe Wfe's nane until Septenber 1, 2000. The
Husband shall make all regular paynments on the SBA | oan
until Septenmber 1, 2000. * * *

* * * * * * *

7. Aut onobiles. * * * The parties agree that
the Wfe shall retain the 1997 Toyota Camary. The
parties agree that the Husband shall continue to nmake
the nonthly | ease paynents until and including August,
2000. The Wfe shall be responsible for all other
expenses in relation to such autonobile, and shal
assune responsibility for any and all | ease paynents or
fees commenci ng Septenber 1, 2000.
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In accordance with the settlenent agreenent, during the |ast
3 nonths of 1999 petitioner made the follow ng paynents directly
to, or on behalf of, his forner spouse: (1) $660 per nonth as
| unmp-sum al i nony; (2) $299 per nonth for her car |ease; (3) $112
per nonth for her SBA |oan; and (4) $133 per nonth for her health
I nsur ance.

During 1999, petitioner received Social Security disability
benefits in the amount of $13,512. Although paid entirely during
1999, these benefits are attributable to 1997, 1998, and 1999.

Petitioner married Alvera Sharp (Ms. Sharp) in 1999.

Al though married to Ms. Sharp as of the close of 1999,
petitioner and his fornmer spouse filed a joint 1999 Federal
incone tax return. They reported adjusted gross inconme of
$23,159 on that 1999 return. The adjusted gross incone reported
on petitioner’s 1999 return does not take into account the Soci al
Security disability benefits he received that year.

In the notice of deficiency, respondent changed petitioner’s
filing status for 1999 frommarried filing a joint return, to
married filing a separate return. As a result, respondent
determ ned that 85 percent of the Social Security disability
benefits ($11,485) received by petitioner during 1999 is

i ncludable in incone for that year.



D scussi on?

A. Social Security Benefits

Section 61(a) provides that, except as otherw se provi ded by
| aw, gross incone includes all income from whatever source
derived. Relevant for our purposes, section 86(a) provides that
if the taxpayer’s nodified adjusted gross incone? plus one-half
of the Social Security benefits received by the taxpayer exceeds
t he adjusted base anmount, then gross incone includes the |esser
of: (1) The sumof (a) 85 percent of such excess, plus (b) the
| esser of (i) one-half of the Social Security benefits received
during the year or (ii) one-half of the difference between the
adj ust ed base anmount and the base anount of the taxpayer; or (2)
85 percent of the Social Security benefits received during the
taxable year.® See sec. 86(a)(2). Wth respect to a married
t axpayer who does not file a joint return and who does not |ive

apart fromhis spouse at all times during the taxable year, both

! Because there are no disputes with respect to any factual
issues in this case, we need not consider the application of sec.
7491(a). Higbee v. Conm ssioner, 116 T.C 438 (2001).

2 In this case, ignoring adjustnents not rel evant here,
petitioner’s nodified adjusted gross inconme equals his adjusted
gross incone. See sec. 86(b)(2).

8 Prior to 1984, certain disability benefits were
excl udabl e froman enpl oyee’s gross i ncone under section 105.
However, this section was repeal ed, and “since 1984 Soci al
Security disability benefits have been treated in the sane nmanner
as other Social Security benefits.” Mki v. Comm ssioner, T.C
Mermo. 1996- 2009.
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t he base anmount and the adjusted base anbunt are zero. Sec.
86(c)(1)(C and (2)(CO.

Social Security benefits are included in the recipient’s
gross incone in the taxable year in which the benefits are
received. Sec. 86(a)(l). An election may be nade by taxpayers
who receive | unp-sum paynents of Social Security benefits during
the taxable year in which a portion of the benefits is
attributable to previous taxable years. Sec. 86(e). Section
86(e) provides that, if the election is nmade, the anount included
in gross incone for the taxable year of recei pt nmust not exceed
the sum of the increases in gross incone for those previous
taxabl e years that would result fromtaking into account the
portion of the benefits attributable to the previous taxable
years. Accordingly, if no election is nade by the taxpayer under
section 86(e), lunp-sumdistributions of Social Security benefits
are includable in the taxpayer’s gross incone in the taxable year
t he benefits are received.

Petitioner did not make an el ection under section 86(e) with
respect to the | unp-sum Soci al Security disability benefits
received in 1999. He concedes that his proper filing status for
the 1999 taxable year is married filing separately. Furthernore,
he does not claimthat he lived apart fromMs. Sharp after their

marriage in 1999, and nothing in the record suggests that he did.
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Accordingly, petitioner’s base anmbunt and adj usted base anount
for purposes of the section 86 calculation are zero. See sec.
86(c)(1)(C and (2)(CO.

Taking into account petitioner’s 1999 filing status, his
1999 nodified adjusted gross incone, and the Social Security
benefits he received that year, 85 percent of those benefits are
i ncludable in his 1999 incone. See sec. 86(a), (c).
Respondent’s determnation in this regard is, therefore,
sust ai ned.

B. Alinony Deduction

At trial, petitioner clainmed an alinony deduction for the
| unp-sum al i nrony paynments made to his fornmer spouse and the
paynments made on her behalf as required by the ternms of the
settlenent agreenment.* Respondent contends that the paynents
made by petitioner pursuant to the ternms of the settl enent
agreenent are not alinony within the neaning of section 71, and,
thus, petitioner is not entitled to an alinony deduction under

section 215.°5

4 Petitioner erroneously filed a 1999 joint return with his
former spouse. As filed, it would have nade little sense to
cl aiman alinony deduction on that return. The alinony deduction
issue raised at trial was tried by express consent. See Rule
41(b).

5 Respondent now concedes that the paynents nade by
petitioner for his former spouse’s health insurance prem uns neet
the definition of alinony under sec. 71 and are deducti bl e by
petitioner under sec. 215.
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Section 215(a) allows an individual a deduction for alinony
paid during the taxable year. |In general, a paynent constitutes
alinony within the neaning of section 215 if the paynent is nade
in cash and neets the following four criteria: (1) Such paynent
is received by (or on behalf of) a spouse under a divorce or
separation instrunent, (2) the divorce or separation instrunment
does not designate such paynent as a paynent which is not
i ncludabl e in gross inconme under this section and not allowabl e
as a deduction under section 215, (3) in the case of an
i ndi vidual legally separated from his spouse under a decree of
di vorce or of separate maintenance, the payee spouse and the
payor spouse are not nenbers of the same household at the tine
such paynent is nade, and (4) there is no liability to nmake any
such paynent for any period after the death of the payee spouse,
and there is no liability to make any paynent (in cash or
property) as a substitute for such paynents after the death of
t he payee spouse. Secs. 71(b)(1), 215(b).

Respondent agrees that the paynents nade by petitioner under
the terns of the settlenent agreenent satisfy the first three
requi renents of section 71(b)(1): (1) The paynents were nade
pursuant to a divorce decree; (2) the divorce decree did not
desi gnate the paynents as ones that are excluded fromtreat nment

as alinmony under section 71 and section 215; and (3) petitioner
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and his fornmer spouse were |legally separated and not nenbers of
t he sanme household at the tine the paynents were nade.
Respondent contends that the paynents made by petitioner under
the terns of the separation agreenent do not termnate in the
event of his former spouse’s death

In 1986, Congress renpved the requirenment from section
71(b) (1) (D) that a divorce or separation agreenent specifically
state that liability term nates upon the death of the payee
spouse. See Tax Reform Act of 1986, Pub. L. 99-514, sec.
1843(b), 100 Stat. 2853. Thus, paynents now qualify as alinony
as long as term nation would occur automatically under State | aw

See Human v. Commi ssioner, T.C Meno. 1998-106.

Since the settlenent agreenent does not expressly address
petitioner’s liability to make the paynents in the event of his
former spouse’s death, we |ook to Florida law to determ ne his

l[tability in that regard. Sanpson v. Conm ssioner, 81 T.C 614,

618 (1983), affd. per curiamw thout published opinion 829 F.2d
39 (6th Gr. 1987).
Florida | aw recogni zes alinony as either periodic or |unp

sum Fla. Stat. Ann. sec. 61.08 (West 1999); Canakaris V.

Canakaris, 382 So. 2d 1197, 1200 (Fla. 1980). *“Lunp sum al i nony”
is “a fixed and certain anount, the right to which is vested in
the recipient and which is not therefore subject to increase,

reduction, or termnation in the event of any contingency,
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specifically including those of death or remarriage.” Boyd v.
Boyd, 478 So. 2d 356, 357 (Fla. Dist. C. App. 1985); see also

Canakaris v. Canakaris, supra at 1201 (“Although the award of

unmp sumalinony is not dependent upon a finding of a prior
vested right, there does arise upon the entry of a final judgnent
of a lunmp sumaward a vested right which is neither term nable
upon a spouse’s renmarriage or death nor subject to

nodi fication.”).

In the present case, the settlenent agreenent required
petitioner to pay his fornmer spouse |unp-sumalinony in eleven
install nents of $660. The settlenent agreenent further provided
that petitioner pay his former spouse’ s autonobile | ease paynents
and SBA | oan paynents until Septenber 1, 2000. The nunber of
paynments and the anmount of each paynent were fixed and certain.
Thus, the paynents under the settlenent agreenment were not
subject to nodification or termnation in the event of any
contingency. Since these paynents neet the requirenents for

| ump-sum alinony set forth in Canakaris v. Canakaris, supra, and

Boyd v. Boyd, supra, it follows that they woul d have remai ned

payable to the former spouse’s estate in the event of her death.

See Human v. Conmi SSi oner, supra.

Accordingly, we hold that the | unp-sum alinony paynents,
aut onobi | e | ease paynents, and SBA | oan paynents nade by

petitioner under the ternms of the settlenent agreenent are not
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alinmony within the neaning of section 71. Consequently, they are
not deductible to petitioner pursuant to section 215(a).

C. Section 6662(a) Penalty

Under section 6662, a penalty is inposed on that portion of
an under paynent of the tax required to be shown on a return if
t he under paynment is due to negligence or disregard of rules or
regul ations. Sec. 6662(a) and (b)(1). Negligence is defined to
include any failure to make a reasonable attenpt to conply with
the provisions of the Internal Revenue Code. Sec. 6662(c). It
is further defined as the failure to do what a reasonabl e person
wi th ordinary prudence would do under the sane or simlar

circunstances. Neely v. Conm ssioner, 85 T.C. 934, 947 (1985).

Disregard is defined to include any carel ess, reckless, or
intentional disregard. Sec. 6662(c). An accuracy-related
penalty will not be inposed wth respect to any portion of an
under paynent as to which the taxpayer acted with reasonabl e cause
and in good faith. Sec. 6664(c)(1l). Wether the taxpayer acted
wi th reasonabl e cause and in good faith depends on the pertinent
facts and circunstances. Sec. 1.6664-4(b)(1), Income Tax Regs.
Ci rcunstances that may indicate reasonabl e cause and good faith
i nclude the extent of the taxpayer’s effort to properly assess
the tax liability and an honest m sunderstanding of fact or |aw
that is reasonable in light of the taxpayer’s experience,

know edge, and education. 1d. The taxpayer bears the burden of



- 12 -

proving that he or she did not act negligently or disregard rules

or regulations. Rule 142(a); Wl ch v. Helvering, 290 U S. 111

115 (1933).

Respondent supports the inposition of the section 6662(a)
accuracy-rel ated penalty entirely on petitioner’s failure to
i nclude the Social Security disability benefits in his 1999

i ncome.

We are satisfied that petitioner nade a good faith effort to
properly determ ne his 1999 Federal incone tax liability, and his
failure to properly account for his Social Security disability
benefits results froman honest m sunderstanding of fact or |aw
that is reasonable in light of the his experience, know edge, and
education. Accordingly, we hold that petitioner is not liable
for the section 6662(a) accuracy-related penalty for his 1999 tax

year .
Revi ewed and adopted as the report of the Small Tax
Di vi si on.
To reflect the foregoing,

Deci sion will be

entered under Rul e 155.




