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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

MORRI SON, Judge: The petitioner, Mark N. Shebby, filed a
petition to challenge the determ nation of the IRS Ofice of
Appeal s to sustain a levy to collect section 6672 penalties.! W

have jurisdiction to review the determ nation under section

IAIl section references are to the Internal Revenue Code, as
anmended.
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6330(d). M. Shebby resided in Morgan HIl, California, at the
time he filed the petition.
FI NDI NGS OF FACT

M. Shebby and his wife were married in 1999. They jointly
owned their residence on MII River Lane in San Jose, California.
On June 14, 2004, the IRS assessed section 6672 penal ties agai nst
Shebby for the followng six quarterly tax periods: the second,
third, and fourth quarters of 2002 and the first, second, and
third quarters of 2003. On Decenber 30, 2005, Shebby and his
w fe signed a separate-property agreenent. The agreenent
provi ded that Shebby and his wife each gave up any claimto the
other’s earnings. The agreenent provided that each of them held
an undi vided one-half interest in the MI| River Lane property as
a separate property interest.

On Novenber 1, 2006, Shebby started a business called Pro Se
Legal Docunent Servi ce.

In 2007 Shebby and his wife sold the MII River Lane
property. They received the proceeds in the formof an
$87,890.91 check froma title conpany, dated August 31, 2007.

On Septenber 20, 2007, the IRS mail ed Shebby a notice that
it intended to | evy on Shebby’ s property unl ess Shebby paid
$314, 378. 86, an anount that conprised (1) his unpaid section 6672
penalties for the six quarterly tax periods |isted above and (2)

accrued interest. On Septenber 28, 2007, Shebby requested an
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adm ni strative hearing with the IRS Ofice of Appeals.? In his
request, Shebby stated that he wi shed to propose an offer-in-
conprom se because he was unable to pay the penalties.

I n October 2007 Shebby and his wife used $57,481.11 of the
proceeds fromthe sale of the MII River Lane property to pay the
bal ance due on their joint federal incone tax liabilities for tax
years 2001, 2002, and 2004.

On Decenber 31, 2007, Shebby ceased doi ng business as Pro Se
Legal Docunent Service and started a | aw practice under the nane
Law O fice of Mark N. Shebby.

On April 29, 2008, Raymundo Jacquez, a settlenent officer
with the San Francisco office of the Ofice of Appeals, sent a
| etter to Shebby scheduling a face-to-face neeting on May 29,
2008, to take place at an IRS office in San Jose. 1In the letter,
Jacquez requested that Shebby submt sonme financial docunents
within 14 days; that is, by May 12, 2008. Anong the docunents
that Jacquez requested was an apprai sal of each business in which
Shebby had an ownership interest.

In a letter of May 23, 2008, Shebby requested a 30-day
post ponenment of the upcom ng May 29 conference. In a letter of
May 27, 2008, Jacquez agreed to postpone the conference to 2 p.m

on June 19, 2008. Jacquez noted that he had not received any of

2Shebby states that the request was dated Sept. 27, 2007,
but the date on the formwas Sept. 28, 2007.
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the financial information requested in his April 29, 2008,
letter. He agreed to extend the May 12 deadline for submtting
the requested docunents to June 12.

On June 3, 2008, Shebby sent a letter to Jacquez with sonme
docunents. In the letter, Shebby explained that he had operated
t he business Pro Se Legal Docunment Service from Novenber 1, 2006
until Decenber 31, 2007, and that on Decenber 31, 2007, Shebby
had started a |l aw practice under the nanme Law O fice of Mark N
Shebby. Shebby declined Jacquez’ request that he supply an
appraisal of his |law practice. He said an appraisal of a new | aw
practi ce was unnecessary. He asked Jacquez to advise himif he
was incorrect.

On June 9, 2008, Shebby sent a letter to Jacquez with
addi ti onal docunents. One of the docunments was a Form 433-A,
Coll ection Information Statenent for Wage Earners and Sel f -

Enpl oyed I ndividuals. Shebby did not disclose his wife's incone
on the form Also included with Shebby's letter was a Form 656,
O fer in Conprom se, in which Shebby offered to conprom se his
penalty liabilities for $5,6000. The form contained boxes for the
person filling out the formto indicate the reason for the offer.
Shebby checked the box “Doubt as to Collectibility”. The form
required the person filling out the formto check a box to

i ndi cate whether the offer was a “Lunp sum cash offer”, a *Short

Term Periodic Paynent Offer”, or a “Deferred Periodic Paynent
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Ofer”. Shebby did not check any of the three boxes. The form
advised that if a “Lunp sum cash offer” was bei ng made, 20
percent of the anount of the offer had to be sent along with the
form However, Shebby did not include any paynent.

In a June 11, 2008, letter to Shebby, Jacquez |isted several
i nadequaci es he had found in the information that Shebby provided
to himon June 3 and 9. According to Jacquez’ letter, the Form
433- A was i nconpl ete because it did not disclose the inconme of
Shebby’'s wife. Jacquez confirnmed that he required an apprai sal
of Shebby’s |l aw practice. Jacquez inplied that the sale of the
M|l River Lane property appeared to involve dissipated assets,
meani ng that Shebby had di ssi pated the proceeds w thout paying
the IRS. Jacquez acknow edged that he had received a tel ephone
nmessage from Shebby’s | awyer requesting that the face-to-face
conference be changed to a tel ephone conference.

Shebby responded to the June 11 letter with a letter dated
June 16, 2008. 1In his letter, Shebby requested--again--that the
upcom ng June 19 neeting be changed froma face-to-face neeting
to a tel ephone conference. The letter said that the inconme of
Shebby’s wife was irrel evant because Shebby had signed a
separate-property agreenent with her. The letter asserted that
it was unreasonable to require an appraisal of the | aw practice.
The letter claimed that the proceeds fromthe sale of the MII

Ri ver Lane property were used to pay attorney’'s fees and the
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Shebbys’ past due joint federal inconme tax liabilities. 1In a
|l etter dated June 17, 2008, Shebby suppl enmented his response to
Jacquez of June 16, 2008. The suppl enmentary response i s not
relevant to the errors that Shebby all eges were nmade by the
O fice of Appeals.

On June 18, 2008, Jacquez sent a letter responding to the
June 16 and 17 letters. 1In the letter, Jacquez asserted that the
i nconme of Shebby’s wife was rel evant and asked Shebby whet her the
separate-property agreenent had been created in order to avoid
collection of the section 6672 penalties. He also asked for
proof that the remainder of the proceeds fromthe MII| River Lane
property sale was consuned by attorney’s fees, as Shebby had
claimed in his June 16 letter. Jacquez al so advi sed Shebby t hat
the offer-in-conprom se could not be processed without a 20-
percent paynent.

In a letter that he faxed to Jacquez at 9:58 a.m on June
19, 2008, Shebby responded to Jacquez’ l|etter of June 18.
Shebby’s letter did not answer Jacquez’ question about the reason
for the separate-property agreenent because, Shebby clained, a
separ at e-property agreenent cannot be considered a fraudul ent
conveyance. Shebby’'s letter did not supply proof that the
remai nder of the proceeds of the MII| River Lane property sale
was consuned by attorney’s fees. 1In the letter, Shebby expl ai ned

that he had not made the 20-percent paynent because he thought no
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paynment was necessary until the Ofice of Appeals accepted the
of fer-in-conprom se. However, Shebby said, he would nmake the
paynment “if you so require.”

On June 19, 2008, Jacquez (the settlenent officer) conducted
a tel ephone conference with Shebby’'s | awer. Shebby summari zed
t he tel ephone conversation in a letter sent to Jacquez the sane
day. According to the letter, Shebby’s counsel had told Jacquez
t hat Shebby was willing to make a “down paynent”, but Jacquez had
said it was too late. Shebby' s letter enclosed a check for
$5, 000, which was the entire anpbunt of Shebby's offer-in-
conprom se, but the letter stipulated that the check could be
applied by the IRS only if the IRS accepted the proposed offer-
i n-conprom se. On June 19, Jacquez returned the $5,000 check to
Shebby.

On June 30, 2008, the IRS Ofice of Appeals issued a notice
of determnation. The determ nation stated that Shebby’'s offer-
i n-conprom se could not be processed because Shebby had not
provi ded an original, signed, offer-in-conprom se contai ning
terms. (The offer submtted by Shebby on June 9, 2008, did not
indicate a paynent plan.) It also stated that Shebby had not
submtted a paynent with the offer-in-conpromse. The
determ nation recounted that Jacquez generally found Shebby’s
docunent ati on i nadequate. It noted that Shebby had refused to

supply an appraisal of his law practice. The determ nation



- 8-
stated that there was a disparity between the $2,740 in gross
nmont hly i ncone Shebby reported on the Form 433-A and the fact
that, during 2007, $112,239 was deposited into a personal bank
account Shebby had with his wife to pay househol d expenses. The
determ nation stated that Shebby had di ssipated escrow funds of
$87, 890 wi t hout docunenting how t he noney was spent. The notice
determ ned that the |l evy on Shebby’'s property shoul d be nade.
OPI NI ON
Before the IRS can levy on property, it nust afford the
t axpayer the opportunity for a hearing. Sec. 6330(a)(1l). At the
hearing, the taxpayer nmay raise any relevant issue relating to
the unpaid tax or to the proposed levy, including an alternative
to collection such as an offer-in-conprom se. Sec.
6330(c)(2) (A (iii). Any issue so raised by the taxpayer
nmust be considered by the Appeals officer. Sec. 6330(c)(3).
Shebby’ s sol e conpl aint about the determ nation by the
O fice of Appeals concerns his $5,000 offer-in-conprom se.
Settlenment O ficer Jacquez, who served as the Appeals officer
rejected the offer-in-conpromse. A rejection of an offer-in-
conprom se is reviewed by the Tax Court for abuse of discretion.

Keller v. Conm ssioner, 568 F.3d 710, 716 (9th G r. 2009), affg.

in part and vacating in part T.C. Meno. 2006-166, Barnes V.

Conmi ssioner, T.C. Menpb. 2006-150, dayton v. Comm ssioner, T.C.

Meno. 2006-188, Bl ondheimv. Comm ssioner, T.C Mno. 2006-216,
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Li ndley v. Conm ssioner, T.C. Menp. 2006-229, MDonough v.

Conmi ssioner, T.C. Menp. 2006-234. An abuse of discretion occurs

when a decision is based on (1) an erroneous view of the | aw or
(2) a clearly erroneous assessnent of facts. [d. As we explain
below, we find that Jacquez did not abuse his discretion in

rej ecti ng Shebby’s $5,000 offer-in-conpromse. First, the offer-
i n-conprom se was not acconpani ed by a paynent of tax. Second,
Shebby refused to supply Jacquez with an appraisal of his | aw
practice, thus inpairing Jacquez’'s ability to eval uate the anmount
that the I RS could reasonably collect from Shebby. Third, Shebby
thwarted Jacquez’ attenpts to determ ne whether his separate-
property agreenent with his wfe was a fraudul ent conveyance.
Fourth, Shebby failed to establish whether he had di ssipated the
proceeds of the sale of his residence.

1. Shebby's O fer-in-Conproni se Was Not Acconpani ed by a
Parti al Paynment of Tax.

On June 9, 2008, Shebby furnished a Form 656 to Jacquez. On
t he form Shebby indicated that he wi shed to conprom se his
penalty liabilities for $5,6000. Shebby did not check a box to
i ndi cate whet her the paynent would be made in a lunp sumor in
periodi c paynents. The formcontained a preprinted explanation
that a paynent of 20 percent of the |unp-sumoffer had to be sent
with the Form 656. Shebby did not enclose a check with the form
On June 18, 2008, Jacquez sent a letter to Shebby warning him

that the offer-in-conprom se could not be processed without the
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20-percent paynent. In a letter of June 19, 2008, Shebby
expl ai ned that he had thought the 20-percent paynent was not
necessary until the Appeals Ofice accepted the offer-in-
conprom se. However, Shebby stated he would still make the
paynment “if you so require.” After the tel ephone conference on
June 19, 2008, Shebby wote a letter to Jacquez stating that at
t he conference Jacquez had advi sed that Shebby' s offer-in-
conprom se could not be processed because he had failed to make
t he 20-percent paynent; and that Shebby’s counsel had told
Jacquez that Shebby was willing to remt the 20-percent paynent,
but only if Jacquez provided the “established Appeals Ofice
protocols and adm ni strative procedures” requiring such a
paynment. (On the basis of Jacquez’ notes of the tel ephone
conversation, it appears that Shebby's letter was an accurate,
but inconplete, summary of the tel ephone conversation.) A check
for $5,000 was attached to Shebby’s postconference letter.
Instructing the IRS not to cash the check until the offer-in-
conprom se had been accepted, Shebby’'s letter said: “in order to
protect our position we advised you that we would remt the
encl osed anount of $5000 to be applied by the IRS only upon
accept ance of our proposed offer in conprom se, and returned to
us upon your refusal to accept our offer.” Later in the day,
Jacquez returned the $5,000 check to Shebby. 1In a letter,

Jacquez expl ai ned:
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we cannot accept the check drawn fromyou [sic] bank

account, which does not state anywhere on the check how

it is to be applied, particularly under the terns you

have stated. You state that you want the check

“returned to us upon refusal to accept our offer.”

Since we cannot return funds submtted in an offer your

check is being returned as not processable as well. W

cannot accept such a check, under such conditions.

In the June 30, 2008, notice of determination, the Ofice of
Appeal s expl ai ned that Shebby’s offer-in-conprom se could not be
processed.

Because of Shebby’'s failure to unconditionally remt the 20-
percent paynent, the O fice of Appeals did not err in determning
that the offer-in-conprom se could not be processed. Section
7122(c) (1) (A (i) provides: “The subm ssion of any | unp-sum
of fer-in-conprom se shall be acconpani ed by the paynent of 20
percent of the anpbunt of such offer.”2® The $5,000 check was
condi ti oned upon the IRS accepting the offer, and therefore it
was not a paynment but a refundabl e deposit. The Ofice of

Appeal s did not err in returning the $5,000 check and in deem ng

the offer-in-conprom se not processable.

3The 20- percent downpaynent requirenent, which was added by
the Tax Increase Prevention and Reconciliation Act of 2005, Pub.
L. 109-222, sec. 509(a) and (d), 120 Stat. 362, 364 (2006),
applies to all |unp-sumoffers-in-conprom se nmade after July 16
2006. According to the report of the Commttee on Conference:
“The provision requires a taxpayer to nmake partial paynents to
the RS while the taxpayer’s offer is being considered by the
IRS.” H Conf. Rept. 109-455, at 234 (2006). The report said
that offers “submtted to the IRS that do not conport with [this
requi renent] are returned to the taxpayer as unprocessabl e and
i mredi ate enforcenent action is permtted.” 1d.
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2. Shebby Refused To Provide an Appraisal of H s Law Practice.

Shebby operated a sole proprietorship called Pro Se Legal
Docunment Service. Apparently, this business ended in Decenber
2007, when Shebby began his | egal practice under the nane Law
O fice of Mark N. Shebby. On April 29, 2008, Jacquez asked
Shebby for an appraisal of each business in which Shebby owned an
interest. In a letter of June 3, 2008, Shebby stated that an
apprai sal of a new | aw practice was not necessary. Shebby
stated: “If | amincorrect in this assunption, please so advise
me.” In aletter of June 11, 2008, Jacquez confirmed to Shebby
that an appraisal of the law practice was required. On June 16,
2008, Shebby wote a letter to Jacquez claimng that it was
unreasonabl e to require an appraisal of his |law practice. The
noti ce of determnation of June 30, 2008, in which the Ofice of
Appeal s expl ai ned that Shebby’s offer-in-conprom se could not be
processed, cited Shebby' s refusal to supply an appraisal of his
| aw practi ce.

Shebby continues to argue that it was unreasonable for
Jacquez to demand an apprai sal of Shebby’s | aw practice. He says
t hat because the | aw practice had been in existence only since
January 2008, it would have had no goodwi |l a few nonths |ater.
The I RS argues that the Ofice of Appeals acted reasonably in

requesting an apprai sal and, when Shebby refused to provide the
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appraisal, in determning that the offer-in-conpromse could not
be processed.

Section 7122(a) authorizes the IRS to “conprom se any civil
or crimnal case arising under the internal revenue | aws.”
Section 7122(d) (1) authorizes the Treasury to prescribe
guidelines for IRS enpl oyees to use to determ ne whet her an
of fer-in-conprom se should be accepted. Regulations issued
pursuant to section 7122(d)(1) set forth three grounds for an
offer-in-conprom se: (1) doubt as to collectibility, (2) doubt
as to liability, and (3) pronotion of effective tax
adm ni stration. Sec. 301.7122-1(b), Proced. & Adm n. Regs.
Shebby’ s offer-in-conprom se was based on doubt as to
collectibility. Under IRS guidelines, an offer-in-conprom se
based on doubt as to collectibility is generally justified if the
anmount of the offer is reasonably near the anmount the IRS could
col l ect through other nmeans. Rev. Proc. 2003-71, sec. 4.02(2),
2003-2 C.B. 517, 517. This latter anount, referred to as the
“reasonabl e collection potential”, takes into account the
t axpayer’s reasonabl e basic living expenses. 1d. Section
301.6330-1(e), Proced. & Adm n. Regs., provides that during a
| evy hearing, “Taxpayers will be expected to provide all relevant
i nformati on requested by Appeals, including financial statenents,
for its consideration of the facts and issues involved in the

hearing.” Wen an Appeals officer refuses to consider an offer-
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i n-conprom se because of a taxpayer’s failure to provide
financial information, courts have held that there was no abuse

of discretion. See, e.g., Lance v. Comm ssioner, T.C Meno.

2009-129, 97 T.C.M (CCH) 1670, 1672.

Shebby’ s business at the tine of the hearing was apparently
a newy forned |aw practice. To say that Jacquez shoul d have
assunmed that the practice had no value would inappropriately
substitute our judgnent for his. Perhaps the |egal practice was
sone sort of continuation of Shebby’ s prior business. O perhaps
Shebby had just landed a big client. The Ofice of Appeals did
not abuse its discretion by requiring an apprai sal of Shebby’s
| aw practi ce.
3. Shebby Refused To Supply Information to Jacquez Necessary To

Det er m ne Vet her the Separ ate-Property Adreenent WAs a
Fr audul ent Conveyance.

On June 14, 2004, the IRS assessed | arge section 6672
penal ti es agai nst Shebby. Shebby and his wife signed a separate-
property agreenent on Decenber 30, 2005. Section 9 of the
agreenent stated that all incone earned after they were married
woul d be consi dered the separate property of the party earning
the incone “as though the marriage had never occurred.” Thus,
Shebby purported to give up any claimto his wife’'s earnings. On
June 9, 2008, Shebby submtted a Form 433-A that did not disclose
his wife’'s incone. On June 11, 2008, Jacquez notified Shebby

that the Form 433-A was inconplete because it failed to include
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his wife’'s incone. On June 16, 2008, Shebby wote Jacquez that
the incone of his wife was not rel evant because of the separate-
property agreenent. On June 18, 2008, Jacquez sent a letter to
Shebby asserting that the incone of his wife was indeed rel evant,
and asked Shebby whet her the separate-property agreenent had been
created to avoid collection of Shebby' s section 6672 liabilities.
On June 19, 2008, Shebby sent a letter to Jacquez reiterating
that the inconme of his wife was not legally rel evant, arguing:
“The O fice of Chief Counsel has litigated, and | ost, the issue
of whether a post nuptial separate property agreenent anounts to
a fraudul ent conveyance of future incone. The courts have
rejected this position.” The notice of determ nation issued by
the Ofice of Appeals on June 30, 2008, recounted Shebby’s
refusal to supply docunentation to Jacquez.

Shebby continues to argue that because he had di savowed any
claimto his wife’s incone in the 2005 separate-property
agreenent, his wife's incone was not relevant to what the IRS
could collect fromhim Shebby argues that the record is devoid
of any proof adduced by the IRS that the purpose of the separate-
property agreenent was to defraud creditors. W reject Shebby’s
argunents, as expl ai ned bel ow.

The regul ati ons provide that in determ ning whether to
accept an offer-in-conprom se, the I RS should consi der whet her

t he taxpayer made a fraudul ent transfer of property to the
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t axpayer’s nonliabl e spouse. Section 301.7122-1(c)(2)(ii),
Proced. & Adm n. Regs., provides:

(11) Nonliable spouses —£A) In general. \Were a
taxpayer is offering to conpromse a liability for

whi ch the taxpayer's spouse has no liability, the
assets and i nconme of the nonliable spouse will not be
considered in determ ning the amount of an adequate
offer. The assets and inconme of a nonliable spouse may
be consi dered, however, to the extent property has been
transferred by the taxpayer to the nonliable spouse
under circunstances that would permt the IRS to effect
collection of the taxpayer's liability from such
property (e.g., property that was conveyed in fraud of
creditors), property has been transferred by the
taxpayer to the nonliabl e spouse for the purpose of
removing the property fromconsideration by the IRS in
eval uating the conprom se, or as provided in paragraph
(c)(2)(ii)(B) of this section. The IRS also may
request information regarding the assets and incone of
the nonli abl e spouse for the purpose of verifying the
anount of and responsibility for expenses clai med by

t he taxpayer.

(B) Exception. Wiere collection of the taxpayer's
l[tability fromthe assets and i nconme of the nonliable
spouse is permtted by applicable state law (e.g.,
under state comrunity property |laws), the assets and
i ncone of the nonliable spouse will be considered in
determ ning the anount of an adequate offer except to
the extent that the taxpayer and the nonliable spouse
denonstrate that collection of such assets and incone
woul d have a material and adverse inpact on the
standard of living of the taxpayer, the nonliable
spouse, and their dependents.

Under California |aw, a separate-property agreenent between a tax
debtor and the debtor’s spouse can constitute a fraudul ent

transfer.* In an attenpt to determ ne whet her Shebby’s separat e-

“n State Bd. of Equalization v. Doreen H. Y. Wo, 98 Cal.
Rptr. 2d 206, 207 (Ct. App. 2000), Janes Ho owed over $37,000 in
taxes to the State of California. The state tax authority

(continued. . .)
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property agreenent with his wfe was a fraudul ent transfer,
Jacquez asked Shebby why the agreenent had been signed. Shebby
refused to answer the question. Having thus thwarted Jacquez’s
i nqui ry, Shebby cannot now argue that Jacquez failed to prove
that the agreenment was a fraudulent transfer. The Ofice of
Appeal s determ ned that the earnings of Shebby's wife were
potentially relevant to the reasonable collection potential. W
find no abuse of discretion in this determ nation.

4. Di ssipation of MIIl River Lane Property Sal e Proceeds

Shebby and his wife jointly owed a residence at MII| River
Lane in San Jose. On June 14, 2004, the I RS assessed section
6672 penal ti es agai nst Shebby. |In Decenber 2005 Shebby and his
W fe signed a separate-property agreenent |eaving each of them an
undi vi ded one-half interest in the MII| River Lane property as a
separate property interest. In 2007 Shebby and his wife sold the
M1l River Lane property. They received $87,890.91 in proceeds.
They used $57,481.11 of the noney to pay their joint federal

incone tax liabilities for tax years 2001, 2002, and 2004. On

4(C...continued)
notified Ho's wife that it would seek an earni ngs-w t hhol di ng

order against her to pay her husband’ s tax debt. [d. Four
nmonths later, Ho and his wife entered into a separate-property
agreenent. 1d. The w fe subsequently becane enpl oyed by Wlls

Fargo Bank, earning approxi mately $500, 000 per year. 1d. The
state court held that Ho had had a present interest in his wife's
earnings at the time he executed the marital agreenent and that
his attenpt to transnute the conmunity-property earnings into her
separate property constituted a fraudulent transfer. 1d.
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June 16, 2008, Shebby wote a letter to Jacquez claimng that the
rest of the proceeds had been “used to cover attorneys fees”. On
June 18, 2008, Jacquez sent a letter to Shebby asking for proof
that this was the case. Shebby never responded to this inquiry.
The notice of determ nation of June 30, 2008, stated that Shebby
had di ssi pated the $87,890 and had failed to docunent how t he
nmoney was spent. The O fice of Appeals determ ned that the
reasonabl e coll ection potential should be increased by
$87,890.91.°

Shebby argues that the O fice of Appeals erred. First,
Shebby argues that his share of the $87,890.91 in proceeds was
$43,945 and that he used his entire $43,945 share to pay part of
the delinquent joint income taxes. Thus, Shebby maintains, he
did not dissipate the proceeds but rather paid his entire share
of the proceeds to the IRS. This argunment presunes, incorrectly,
t hat the Shebbys’ inconme-tax liabilities were paid with the
$43, 945 bel ongi ng to Shebby and not the $43,945 that bel onged to
his wife. In fact, the $57,481.11 in checks that paid the joint
incone-tax liabilities cane fromthe | awer who represented both

Shebby and his wife. It would have been reasonable to assune

I nternal Revenue Manual pt. 5.8.5.5(5) (Sept. 23, 2008)
directs that the Appeals officer should add the val ue of
di ssi pated assets to the reasonable collection potential. In
this context, the term “dissipated assets” neans assets that have
been sold, given as gifts, transferred, or spent on nonpriority
itenms or debts and are no | onger avail able to pay the tax
liability. 1d. pt. 5.8.5.5(1).
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that the $57,481.11 was paid out of both spouses’ property.
Under this assunption, of Shebby’'s $43, 945 share of the proceeds,
only $28,741 (that is, one-half of the $57,481. 11 i ncone-tax
paynment) was paid by Shebby toward the joint incone tax
liabilities; the remainder--%$15, 204--was unaccounted for. It may
have been a di ssipated asset.®

As a fallback argunent, Shebby argues that the difference
bet ween the proceeds ($87,890.91) and the incone tax paynents
($57,478.11), a difference of approximately $30,000, was paid to
“attorneys”. But Shebby declined to substantiate this. 1In the
absence of information about the remaining $30,000, the Ofice of
Appeal s did not abuse its discretion in finding that at |east a

portion of the $87,890.91 in proceeds was dissipated.’

The I RS concedes in its brief that Jacquez cal cul ated that
the entire share of the proceeds ($87,890.91) should be included
i n reasonable collection potential. One mght argue that the
amount i ncluded should have been limted to $15, 204, the
unaccounted portion of Shebby’ s share of the proceeds. But the
error Shebby conplains of is greater; he believes that Jacquez
shoul d have included zero in reasonable collection potential. W
decline to consider whether a | esser error (not including $15, 204
in reasonable collection potential) would constitute an abuse of
di scretion.

‘Besi des the four reasons discussed here, the notice of
determnation also relied on the disparity between Shebby’s
nmont hly gross incone and the anmounts of deposits into the joint
checki ng account that was maintai ned by Shebby and his wfe for
househol d expenses. Because the notice supplied other
i ndependent reasons for rejecting Shebby' s offer-in-conprom se,
we need not consider whether it was an abuse of discretion for
the settlenment officer to consider the disparity between Shebby’ s
reported incone and the deposits into the checking account.
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The Appeals Ofice did not abuse its discretion when it
refused to accept Shebby’s offer-in-conprom se and deci ded t hat
the | evy shoul d proceed.

To reflect the foregoing,

Deci sion will be entered

for respondent.




