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COHEN, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed. Pursuant to section 7463(b), the
decision to be entered is not reviewable by any other court, and
this opinion shall not be treated as precedent for any other
case. The trial was conducted by Special Trial Judge Carleton D

Powel |, who died after the case was submtted. The parties have
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declined the opportunity for a newtrial or for supplenentation
of the record, and the case has, therefore, been reassigned for
opi ni on and decision. Unless otherwi se indicated, all section
references are to the Internal Revenue Code in effect for the
year in issue, and all Rule references are to the Tax Court Rul es
of Practice and Procedure.

Respondent determ ned a deficiency of $4,230 in petitioners’
Federal inconme tax for 2003. After concessions by respondent,
the issues for decision are whether petitioners are entitled to
cl aima dependency exenption deduction for one child of Pau
Marcill ese Shelton (petitioner) by a prior marriage to Tanya
Clark (Cark) and whether petitioners are entitled to a child tax
credit with respect to that child.

Backgr ound

All of the material facts have been stipulated. Petitioners
resided in Maryland at the tine they filed their petition.

Petitioner was previously married to Clark, with whom he has
a daughter. On July 26, 1993, the Grcuit Court for Prince
CGeorge’s County, Maryland, issued a consent order awardi ng sol e
custody of the child to Cark but permtting petitioner to claim
the child as a dependent for personal Federal incone tax purposes
for as long as petitioner conplied with tinely paynents of child
support. The consent order also requires Cark, if requested, to

execute any wai vers necessary to effect the provision for the
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dependency exenption if child support obligations have been net.
The consent order nentions the nanmes of petitioner, Cark, and
their child, but does not contain any Social Security nunbers.
It does not nmention the years for which any dependency exenption
is purportedly waived. The consent order is signed by Cark’s
and petitioner’s respective attorneys and by the judge presiding
over their divorce case. It is not signed by Cdark or
petitioner.

Petitioner was conpliant in paying his child support
obligations during the year in issue. Although petitioner
requested that Cl ark execute a specific waiver to allow
petitioner to claimthe child as his dependent, Cark refused to
sign a waiver as required by the consent order. Petitioners
cl ai mred a dependency exenption deduction and child tax credit
wWth respect to petitioner’s child by Cark as well as dependency
exenption deductions and child tax credits with respect to
petitioners’ other three children on their Federal incone tax
return for 2003. Petitioners did not attach a copy of the
consent order to their return. Respondent disallowed their
claims with regard to petitioner’s child by O ark because
petitioners failed to attach a Form 8332, Release of Claimto
Exenption for Child of Divorced or Separated Parents, to their
return. Respondent also disallowed in the notice of deficiency

t he cl ai ned deductions and credits related to petitioners’ other
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three children due to | ack of substantiation, but respondent has
now conceded that petitioners are entitled to a dependency
exenption deduction and child tax credit for each of their other
three children.

Di scussi on

The I nternal Revenue Code allows as a deduction an exenption
for each dependent of a taxpayer in conputing taxable incone.
Sec. 151(c). A child of a taxpayer is generally a qualified
dependent only if the taxpayer provides over half of the child's
support during the taxable year. Sec. 152(a). However, section
152(e) (1) limts the dependency exenption where the child's
parents live apart, as follows:

SEC. 152(e). Support Test in Case of Child of
Di vorced Parents, Etc.--

(1) Custodial parent gets exenption.--Except
as otherw se provided in this subsection, if--

(A) a child (as defined in section
151(c)(3)) receives over half of his support
during the cal endar year fromhis parents--

(I') who are divorced or legally
separ ated under a decree of divorce or
separ at e mai nt enance,

(1i) who are separated under a
witten separation agreenent, or

(ti1) who live apart at all tines
during the last 6 nonths of the cal endar
year, and

(B) such child is in the custody of one
or both of his parents for nore than one-half
of the cal endar year,
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such child shall be treated, for purposes of
subsection (a), as receiving over half of his
support during the cal endar year fromthe parent
havi ng custody for a greater portion of the

cal endar year (hereinafter in this subsection
referred to as the “custodial parent”).

Petitioner is not the custodial parent of his child by
Clark. His entitlenent to the deduction (and related child tax
credit) depends on the applicability of section 152(e)(2), which
provi des:

SEC. 152(e). Support Test in Case of Child of
Di vorced Parents, Etc.--

* * * * * * *

(2) Exception where custodial parent rel eases
claimto exenption for the year.— A child of
parents described in paragraph (1) shall be
treated as having received over half of his
support during a cal endar year fromthe
noncust odi al parent if--

(A) the custodial parent signs a witten
declaration (in such manner and form as the
Secretary may by regul ati ons prescribe) that
such custodial parent will not claimsuch
child as a dependent for any taxable year
begi nning in such cal endar year, and

(B) the noncustodial parent attaches
such witten declaration to the noncust odi al
parent’s return for the taxable year
begi nni ng during such cal endar year.
For purposes of this subsection, the term
“noncust odi al parent” nmeans the parent who is not
t he custodi al parent.
The form prescribed for the waiver described in section 152(e)(2)
is Form 8332, which formnust be executed by the custodial parent

and attached to the Federal incone tax return of the noncustodi al
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parent in order for the noncustodial parent to receive the

dependency exenption. Mller v. Conm ssioner, 114 T.C. 184, 190-

191 (2000), affd. sub nom Lovejoy v. Conm ssioner, 293 F.3d 1208

(10th G r. 2002).

Petitioners did not attach the required waiver formto their
2003 Federal incone tax return, and petitioner was not able to
obtain a formexecuted by Clark. Petitioners argue that the
consent order granting the dependency exenption to petitioner is
sufficient to substitute for Form 8332 and to permt themto take
t he deduction and the related child tax credit. Regulations
promul gated with respect to section 152(e) as anmended provide
that a noncustodial parent may claimthe exenption for a
dependent child “only if the noncustodial parent attaches to
hi s/ her inconme tax return for the year of the exenption a witten
declaration fromthe custodial parent stating that he/she wll
not claimthe child as a dependent for the taxable year beginning
in such cal endar year.” Sec. 1.152-4T(a), QA-3, Tenporary
| ncone Tax Regs., 49 Fed. Reg. 34459 (Aug. 31, 1984). The
decl aration required under section 152(e)(2) nust be nmade either
on a conpleted Form 8332 or on a statenent conformng to the

subst ance of Form 8332. MIller v. Commni Ssioner, supra.

Form 8332 requires a taxpayer to provide (1) the nanes of
the children for which exenption clains were rel eased, (2) the

years for which the clains were rel eased, (3) the signature of
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the custodial parent confirmng his or her consent, (4) the
Soci al Security nunmber of the custodial parent, (5) the date of
the custodial parent’s signature, and (6) the name and the Soci al
Security nunber of the parent claimng the exenption. Mller v.

Conmi sSsi oner, supra.

Al t hough the consent order does state the nanes of
petitioner, Cark, and their child, it does not contain any of
the other required elenments to conform substantially to a waiver
under Form 8332. It does not state the years for which the
exenption is purportedly released or that the exenption is
unequi vocal ly rel eased by the terns of the consent order. It
contains neither dark’s signature nor the Social Security
nunbers of petitioner and d ark.

The rel ease of the dependency exenption in the consent order
is also subject to a stipulation that petitioner fulfill his
child support obligations before Cark would be obligated to
provi de a waiver of her right to claimthe dependency exenption
for Federal inconme tax purposes. Petitioner conplied with his
child support obligations throughout 2003, and it appears that he
was entitled under the consent order to receive a waiver of
Clark’s right to claima dependency exenption for that year upon
request. We do not, however, have the jurisdiction to conpel
Clark’s conpliance with the consent order. Because the consent

order explicitly references Clark’s conpletion of a waiver at
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sonme point in the future, it was not intended by the parties to
function as a substitute for the waiver itself and, regardl ess of

intent, is not sufficient to serve that purpose. See Brissett v.

Conmi ssioner, T.C. Menp. 2003-310.

Because the consent order does not neet the requirenents of
section 152(e)(2) and the applicable regulation, it does not
qualify as an effective release of Cark’s entitlenment to claim
t he dependency exenption for the child. Because petitioners are
not entitled to claimthe child as a dependent for Federal incone
tax purposes, they do not satisfy the “qualifying child”
requi renents of the child tax credit under section 24 with
respect to the child and are not entitled to the child tax credit

claimed with respect to that child for the year in issue. See

sec. 24(c)(1); Smth v. Conmm ssioner, T.C Meno. 2006-163.
Because of respondent’s concession that petitioners may
cl ai m dependency exenption deductions and associ ated child tax

credits with respect to petitioners’ other three children,

Deci sion will be entered

under Rul e 155.




