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In April 1999 Ps requested an extension of tinme to
file their 1998 Federal incone tax return and
separately submitted a $70, 000 estimated tax paynent.

Al though Ps’ 1998 return includes signature dates in
July 1999, R did not receive the return until 2004. R
assessed the tax reflected on the return, along with
additions to tax and interest, in 2004.

In October 2000 Ps filed their 1999 return and
paid their 1999 taxes in full. In Novenber 2000, R
refunded the $70,000 estimted tax paynment that R
received in April 1999 and had credited to Ps’ account
for 1999.

After receiving a notice of deficiency for 2000,
Ps filed a 2000 return. R processed this return and
assessed tax, additions to tax, and interest in
Decenber 2002. Ps later conceded that they omtted
inconme fromtheir 2000 return and agreed to an
addi ti onal assessnent.
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Ps submtted an offer-in-conpromse (OC) seeking
relief based upon doubt as to collectibility and doubt
as to liability, and Rrejected it. R s Appeals Ofice
sustained the rejection and rejected a second O C,
affirmng that Ps’ reasonable collection potenti al
exceeded the anobunts offered and concl udi ng that Ps’
liability was properly determ ned and assessed.

R filed a Federal tax lien and notified Ps. Ps
requested a CDP hearing, seeking relief frominterest
and penalties. R s settlenent officer sustained the
filing of the Federal tax lien.

Held: R s determnation is sustained, and Ps are
not entitled to any abatenent of interest.

David Harris Sher and Catherine Gail Nenser, pro sese.

Frederick C. Mitter, for respondent.

MVEMORANDUM OPI NI ON

PANUTHOS, Chief Special Trial Judge: This case is before

the Court on petitioners’ request for judicial review of an
| nternal Revenue Service (IRS) determnation to sustain a Federal
tax lien filing.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code, as anended.

Backgr ound

Sone of the facts have been stipul ated, and we so find.
Petitioners resided in New York when they filed the petition.
Petitioners were married at all relevant tinmes, and they filed

joint Federal incone tax returns for each year in issue.
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On April 15, 1999, the IRS received petitioners’ request for
an extension of tine to file their Federal inconme tax return for
taxabl e year 1998. On April 22, 1999, the IRS received a $70, 000
estimated tax paynent frompetitioners. Petitioners mailed the
estimated tax paynent separately fromthe extension request and
did not direct the IRS to apply the $70,000 to any particul ar tax
year. The IRS applied the estimted tax paynent toward
petitioners’ account for taxable year 1999.

The record includes petitioners’ 1998 Form 1040, U. S.

I ndi vidual Incone Tax Return. Petitioners’ return preparer dated
this return July 6, 1999, and petitioners dated their signatures
July 10, 1999. The return reports total tax due of $86, 417,

wi t hhol ding credits of $5,803, estimated tax paynents of $70, 000,
and a bal ance due of $10,614. |IRS records reflect petitioners’
1998 extension request and the 1998 w thhol ding credit on Apri

15, 1999. However, |IRS records further reflect that the IRS
recei ved and processed petitioners’ 1998 return on February 26,

2004. The I RS assessed tax, additions to tax, and interest as

foll ows:
Total tax for 1998 $86, 417. 00
Failure to file addition to tax 18, 138. 15
Failure to pay addition to tax 20, 153. 50
| nt er est 40, 111. 38

Petitioners filed their 1999 Federal income tax return, with

an extension, on Cctober 12, 2000, and included full paynment of
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their 1999 liability with the return. On Novenber 20, 2000, the
| RS refunded $70,000 to petitioners as an overpaynment for 1999.

Wth the $70,000 income tax refund, the IRS included a
statenent explaining that the sumof petitioners’ 1999
wi thholding tax credits and the paynent submtted with the 1999
return exactly equaled their 1999 tax liability. The statenent
listed a $70,000 estimated tax paynment made on April 22, 1999,
and credited toward taxable year 1999.1

On receipt of the $70,000 incone tax refund check in
Novenmber 2000, petitioners called the IRS to ask whether there
had been sone m stake and whet her they shoul d cash the check.
Apparently because the I RS conputer systemdid not have any
record of aliability for 1998 (because the I RS had not yet
recei ved or processed a return frompetitioners for 1998), an IRS
enpl oyee told petitioners that the IRS did not have any record of
petitioners’ having any outstanding liability, that petitioners
had overpaid their 1999 taxes, and that the refund was valid.
Petitioners did not informthe IRS at any tine before cashing the
refund check that they wanted the IRS to apply that $70, 000
paynment to their account for 1998 rather than 1999.

The I RS issued petitioners a notice of deficiency for

t axabl e year 2000, after which petitioners filed a Form 1040 for

! Petitioners’ only estimated tax paynent in 1999 was the
$70, 000 paynment the Internal Revenue Service (IRS) received Apri
22, 1999, and credited toward petitioners’ account for 1999.



- 5 -
2000. The IRS received this late-filed return on August 3, 2002,

processed it, and assessed the followi ng on Decenber 9, 2002:

Total tax for 2000 $22, 768. 00
Failure to file addition to tax 3,561. 30
Failure to pay addition to tax 1,187.10
| nt er est 1, 268. 93

On Decenber 31, 2002, the IRS informed petitioners that
their late-filed 2000 return failed to include certain incone.
Petitioners ultimately agreed with the IRS that they
underreported their inconme for 2000, and they agreed to the
assessnent of additional tax, additions to tax, and interest.

The I RS assessed the follow ng on Decenber 8, 2003:

Addi tional tax assessed for 2000 $20, 006. 00
Additional failure to file addition to tax 8, 767. 25
Additional failure to pay addition to tax 838. 40
Addi ti onal interest 4,524.74

Petitioners submtted a Form 656, Ofer in Conpromse (O C
dated January 10, 2004, in response to the IRS s determ nation of
unreported income on petitioners’ 2000 tax return. This O C does
not state which liabilities petitioners sought to conprom se, but
petitioners offered $17,000 and cl ai ned as grounds for conprom se
both doubt as to collectibility (DATC) and doubt as to liability
(DATL). It appears fromthe record that the IRS infornmed
petitioners that this O C could not be processed because the I RS
did not have any record of petitioners’ filing a tax return for
1998. Petitioners then submtted a 1998 Form 1040, which the IRS

processed on February 26, 2004.
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Petitioners submtted another O C in March 2004, again
offering to pay $17,000 and clai m ng both DATC and DATL, but this
time listing tax years 1998 and 2000. They explained in a letter
to the IRS that it had erroneously applied the $70,000 esti mated
tax paynment they made in April 1999 to taxable year 1999 and
erroneously refunded that anmount to petitioners in Novenber 2000.
Petitioners also explained that they had a | arge net operating
|l oss (NOL) that they proposed carrying back to offset their 1998
liability.

On January 3, 2005, the O C reviewer infornmed petitioners
that if there was an error with the application or refund of the
estimated tax paynent, petitioners m ght avoi ded sone penalties
and interest if they had taken action to informthe IRS of the
error when it occurred rather than accepting the refund and
cashing the check. The O C reviewer advised petitioners that the
| RS coul d not agree to petitioners’ proposal to reduce their NOL
by the anmount of the refunded estimted tax paynent. He also
informed petitioners that they were not entitled to relief under
ei ther DATC or DATL and that formal notification of the rejection
of their offer would follow

On March 1, 2005, the IRS rejected petitioners O C  The
OCrejection letter recited that an anal ysis of petitioners
ability to pay dictated rejecting the $17,000 offer because

petitioners’ reasonable collection potential (RCP) was
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$161, 708.07. The letter also explained that petitioners did not
present any information indicating that the anount of tax
assessed for 1998 or 2000 was incorrect; rather, petitioners
clainmed they were not liable for interest and penalties which
accrued on the $70,000 portion of their 1998 tax liability that
they intended to pay. The letter further stated that “Your
failure to return this refund contributed to the accrual of
penalties and interest.” The IRS considered both collectibility
and liability in rejecting petitioners’ OC

Petitioners tinely appealed the rejection of their OC,
chal I engi ng the DATC and t he DATL concl usions. They conpl ai ned
of two IRS errors: Refunding the $70,000 estimated tax paynent;
and telling petitioners they had no tax liability. Petitioners
al so conplained that the IRS notified them about the taxes due
for 1998 nearly 5 years after they nade the estimted tax paynent
in April 1999. Petitioners sought relief frominterest and
additions to tax due to the passage of tinme and due to the errors
they ascribe to the IRS. Petitioners also argued that the IRS
collectibility calculations did not properly account for the
legitimate expenses of living in New YorKk.

I n Novenber 2005, apparently as part of the appeal of the
rejection of their $17,000 O C, petitioners offered $28,000 to
settle their liabilities for 1998 and 2000, again asserting DATC

and DATL. Petitioners nmade argunents simlar to those in their
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O C appeal, and they did not assert that they filed their 1998
tax return before February 2004.

On February 9, 2006, the IRS Appeals Ofice determ ned that
the tax liability was legally due and that petitioners’ RCP was
$139, 277. Appeals noted that the 1998 return was filed February
26, 2004, well after petitioners fully paid their 1999 taxes and
received the refund and also well after an I RS enpl oyee inforned
petitioners in 2000 that I RS records indicated that petitioners
did not have any outstanding liability. Appeals sustained the
rejection of the earlier OC and rejected the new O C.

On April 24, 2007, the IRS nmailed a Notice of Federal Tax
Lien Filing and Your Right to a Hearing Under I RC 6320 (filing
notice) to petitioners. The IRS prepared the tax lien on Apri
13, 2007, and nmailed a notice of Federal tax lien (NFTL) to New
York County on April 18, 2007. The filing notice states that the
lien was filed on April 17, 2007.2

Petitioners filed a Form 12153, Request for a Collection Due
Process or Equival ent Hearing, on May 8, 2007, challenging the
lien filing for their liabilities for 1998 and 2000.%® On that

form petitioners indicated that they sought an O C as a

2 New York County recorded the notice of Federal tax lien on
May 14, 2007.

3 The notice of Federal tax lien listed liabilities of
$143, 164. 03 for 1998, $51,740.72 for 2000, and $956.07 for 20083.
Petitioners did not challenge the lien filing for 2003 in their
col | ection hearing request.
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collection alternative and withdrawal of the |ien because: “1)
Notification by IRS was |ate. 2) Anmount assessed is wong. 3)
We dispute liability for interest and penalties.”

In an attachment to their collection hearing request,
petitioners asserted that the IRS failed to notify themwthin 5
days of filing the lien, and they chall enged the underlying tax
l[iability reflected in the filing notice for 1998 and 2000.
Petitioners’ challenge to the underlying liability for 1998
involved the estimated tax paynent that the IRS refunded, the
interest and additions to tax on that anount, and the fact that
the IRS did not demand paynent of their liability for 1998 until
2004. Petitioners’ challenge to the liability for 2000 concerned
the application of their subsequent year tax refunds. They
conplain that the IRS applied sone of those refunds to 1998 and
sone to 2000. They also asserted that Appeals finally rejected
their OC on February 9, 2006, but that, as a result of delays in
transferring the file from Appeals to Collections, the IRS did
not send a new tax due bill until March 12, 2007; that they were
told that interest and additions to tax woul d not accrue during
the O C process; and that they are not liable for all of the
assessed and accrued interest and additions to tax.

The settlenment officer (SO assigned to petitioners’
collection hearing instructed petitioners to submt certain

information required for her to consider collection
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alternative(s). The SO informed petitioners that she could not
consi der challenges to the underlying tax liability for either
1998 or 2000 because petitioners received a notice of deficiency
and/ or had prior opportunities to dispute their liability. She
schedul ed a tel ephone conference with petitioners for Cctober 30,
2007.

Petitioners did not submt any of the information the SO
requested, and petitioners infornmed the SO during the collection
hearing that they wi shed to pursue their case in court.

Foll ow ng the hearing, the IRS issued a Notice of Determ nation
Concerning Col l ection Action(s) Under Section 6320 and/or 6330
(notice of determ nation), dated Novenber 2, 2007. The SO
recited in the notice of determnation that petitioners did not
provide a statenent detailing any collection alternative sought
and also did not submt the financial information required for
her to consider collection alternatives. The SO expl ai ned that
she verified that the applicable |Iegal and adm nistrative
procedures were followed in the issuance of the Federal tax |ien;
that she considered the issues petitioners raised in their
heari ng request and during the conference, and that petitioners’
argunents did not support the IRS s withdrawing the |ien; that
she could not consider challenges to the underlying tax liability
because petitioners had prior opportunities to dispute the

l[iability at issue; and that she bal anced the need for efficient
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collection wwth petitioners’ concerns that collection be no nore
intrusive than necessary. The IRS sustained the filing of the
NFTL.
In their petition, petitioners assert:

| request a hearing to establish inportant facts and to
require the RS to renove interest and penalties fromits
collection action for the tax year 1998. During the hearing
| intend to bring evidence of the follow ng problens with
the RS collection action. 1) That the IRSin filing for a
federal tax lien failed to obey proper procedure by not
notifying me in witing 5 business days after the filing of
alien. 2) That the IRS has not provided an accurate
accounting of liability. 3) That the IRS applied penalties
and interest charges in a capricious fashion and that it
cannot account for the nunbers. 4) That interest and
penal ti es shoul d not have been applied at all considering
that |ate paynent of 1998 tax bill was due entirely to IRS
error. 4) That the IRS has on a nunber of occasions

m srepresented material facts to us that harmed our
situation and led to greater liability. (A detailed

expl anation can be found on attached request for due process
heari ng).

Petitioners alleged at trial that they filed their 1998
return in 1999. This was the first tinme this allegation had been
made. Petitioners also asserted that the IRS failed to tinely
notify themof the lien filing, and they sought to chall enge the
interest and penalty determ nations.* Petitioners acknow edge
their principal tax liabilities but assert that only reducing the

additions to tax and interest can correct the RS s errors.

4 As noted, the IRS assessed taxes, interest, and additions
to tax for failure to file and failure to pay. It has not
assessed any penalties for either 1998 or 2000.
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The issue for decision is whether respondent abused his
di scretion in upholding the filing of the NFTL and denyi ng
petitioners’ request for an abatenent of interest.

Di scussi on

On the record before us, we find that, although petitioners’
1998 return bears signature dates in 1999, petitioners did not
file the 1998 return until 2004.

| . Revi ew of Coll ection Determ nation

Pursuant to sections 6320(c) and 6330(d) (1), we have
jurisdiction to reviewthe IRS s determ nation that the NFTL was
properly fil ed.

In review ng the Conm ssioner’s decision to sustain
collection actions, where tax liability is properly at issue, the
Court reviews the Conm ssioner’s determnation of tax liability

de novo. Sego v. Comm ssioner, 114 T.C 604, 610 (2000); Goza v.

Commi ssioner, 114 T.C. 176, 181-182 (2000). The Court reviews

determ nations regardi ng proposed collection actions for abuse of

di scretion. Seqo v. Conmm ssioner, supra at 610; Goza V.

Conmi ssi oner, supra at 182. An abuse of discretion occurs when

the exercise of discretion is without sound basis in fact or | aw

Mur phy v. Conm ssioner, 125 T.C 301, 308 (2005), affd. 469 F.3d

27 (1st Gr. 2006).
At the collection hearing, a taxpayer may raise any rel evant

issues relating to the unpaid tax or lien filing, including
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spousal defenses, challenges to the appropriateness of the
collection actions, and offers of collection alternatives. 1In
addition, he may chall enge the existence or anmount of the
underlying tax liability, but only if he did not receive a notice
of deficiency or otherw se have an opportunity to di spute such
liability. Sec. 6330(c)(2)(B)

In making a determ nation follow ng a collection hearing,
the I RS nust consider: (1) Wether the requirenments of any
applicable |l aw or adm ni strative procedure have been net, (2) any
rel evant issues the taxpayer raised, and (3) whether the proposed
col l ection action bal ances the need for efficient collection with
legitimate concerns that the collection action be no nore
i ntrusive than necessary. Sec. 6330(c)(3).

1. Pr ocedural Error

At trial petitioners challenged the timng of the filing
notice, arguing that the IRS failed to notify themw thin 5 days
of the date the IRS filed the tax lien as required by section
6320(a) (2).

Al though the IRS prepared the tax lien on April 13, 2007,
the filing notice states that the IRS filed the tax lien on Apri
17, 2007. The IRS nmailed the NFTL to New York County on Apri
18, 2007. The IRS then mailed the filing notice to petitioners

on April 24, 2007, which is within 5 business days of both Apri
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17 and April 18. The IRS properly notified petitioners of the
lien filing.?®

[11. Challenges to the Underlying Tax Liabilities

Petitioners submtted an O C chal l enging both collectibility
and liability. The IRS concluded that petitioners could pay nore
than the anount of their offer and that the liability, including
additions to tax and interest, had been properly assessed on the
basis of petitioners’ late-filed tax returns. The IRS rejected
petitioners OC. Petitioners appealed that rejection. The
Appeal s Ofice reconsidered the chall enges and entertai ned a new
O C During the appeal the Appeals officer confirmed that the
| RS properly assessed the liabilities and that petitioners’ RCP
exceeded their offer anpunts. Appeals concl uded that
petitioners’ offers were not acceptable.

Section 6330(c)(2)(B) allows a taxpayer to chall enge an
underlying tax liability in a collection hearing only if he did
not receive any notice of deficiency for the liability and he did

not ot herw se have an opportunity to di spute the underlying tax

> W have nade findings as to the relevant dates of the (1)
mai ling of the NFTL to New York County, (2) mailing of the lien
filing notice to petitioners, (3) hearing date request by
petitioners, and (4) recordation by New York County. Petitioners
did not argue, nor do we conclude, that petitioners were
adversely affected by the timng of the recording of the notice
of lien since they requested and received adm nistrative revi ew.
Further, they filed a tinely petition in response to a notice of
determ nation and had a full opportunity for judicial review
See Golub v. Comm ssioner, T.C Meno. 2008-122.
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liability. W have previously held that where a taxpayer
received a notice of deficiency and did not file a tinely
petition, an O C DATL nade during the later collection hearing
was a challenge to the underlying tax liability. Thus,
respondent properly refused to consider the underlying tax

l[tability. Sec. 6330(c)(2)(B); Baltic v. Conm ssioner, 129 T.C

178, 183 (2007).

For tax year 1998 petitioners did not receive a notice of
deficiency.® For tax year 2000 petitioners received a notice of
deficiency but did not file a petition with this Court. For
each tax year petitioners challenged the tax liability with their
O C- DATL subm ssions before the collection proceedi ng.

It would appear that an O C-DATL is an opportunity to
di spute the underlying tax liability and that the SO did not
abuse her discretion by not considering this challenge. Sec.

6330(c)(2)(B); see Baltic v. Comm ssioner, supra; Lewis V.

Commi ssioner, 128 T.C. 48 (2007); Sego v. Comm ssioner, supra at

609-611; CGoza v. Conm ssioner, supra at 180-181, 183-184.

Even if petitioners could dispute the tax liability as
di scussed further bel ow (see discussion on interest abatenent),

petitioners’ failure to designate the period to which the $70, 000

6 The IRS is not required to issue a notice of deficiency
when the assessnent is of taxes determned by the IRS or the
t axpayer and based on returns filed by the taxpayer. Montgonery
v. Comm ssioner, 122 T.C. 1, 8 (2004); see also sec. 6201(a)(1).
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paynment should be applied would result in a denial of
petitioners’ claimfor relief.’

| V. | nt er est Abat enent

In the attachnment to the collection hearing request, which
petitioners also attached to their petition, petitioners seek
relief frominterest and additions to tax.® As discussed,
section 6330(c)(2)(B) appears to foreclose the challenge to the

underlying tax liability, including the additions to tax.?®

" Finally, as to petitioners’ conplaint that the IRS applied

sonme of their subsequent year overpaynents to offset the 1998
l[Tability when petitioners would have preferred to offset the
2000 liability, sec. 6402(a) allows the IRS to credit any
overpaynment to any liability owed by a taxpayer. Petitioners
wi |l not be heard to challenge the IRS s choice of which
liability to offset. See Kalb v. United States, 505 F.2d 506,
509 (2d Gir. 1974).

8 Petitioners assert that the additions to tax and interest
for 1998 should be reduced on account of the erroneous refund of
their $70,000 estimated tax paynent. We have found that
petitioners filed their 1998 return in 2004. Respondent assessed
and petitioners have not specifically challenged the failure to
file addition to tax.

The failure to pay addition to tax accrues at 0.5 percent
per nmonth, to a maxi num of 25 percent, fromthe date prescribed
for paynment of such tax. Sec. 6651(a)(2). The maxinmumfailure
to pay addition to tax, therefore, accrues in 50 nonths.
Petitioners’ 1998 tax paynent was due Apr. 15, 1999. More than
50 nont hs have clearly el apsed since Apr. 15, 1999, even
excluding the 19 nonths during which the IRS held petitioners’
$70, 000 estimated tax paynment. Respondent has properly assessed
the maximumfailure to pay addition to tax.

® As to the additions to tax, even if petitioners could so
chal | enge, they have not shown reasonabl e cause or good faith for
their failure to tinely file or pay their taxes for 1998 or 2000.
Thus, they are liable for these additions to tax. See sec.
(continued. . .)
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However, we w |l consider whether the I RS abused its discretion
in refusing to abate any of the interest on petitioners’ 1998 or
2000 liability. W note that because Congress did not intend the
i nterest abatenent statute to be used routinely, we grant
abatenent only “‘where failure to abate interest would be w dely

perceived as grossly unfair.”” Lee v. Conm ssioner, 113 T.C

145, 149 (1999) (quoting H Rept. 99-426, at 844 (1985), 1986-3
C.B. (Vol. 2) 1, 844, and S. Rept. 99-313, at 208 (1986), 1986-3
C.B. (Vol. 3) 1, 208).

A taxpayer may be entitled to an abatenent of interest when
an unreasonable error or delay in an I RS enpl oyee’s performng a
m ni sterial or managerial act causes an error or delay in paynent
of tax. See sec. 6404(e). Transferring a case between IRS
offices after a request for transfer has been approved and
m spl aci ng a taxpayer’s file are managerial acts; unreasonabl e
errors or delays in either may be grounds for abatenent of

i nterest. See Palihnich v. Comm ssioner, T.C Mno. 2003-297;

sec. 301.6404-2(c), Exanples (1), (6), Proced. & Adm n. Regs.
To qualify for abatenent, the taxpayer nust show (1) An

error or delay by the IRS in performng a mnisterial or

managerial act; (2) a correlation between a specific period of

delay in paynent and an error or delay by the IRS, and (3) that

°C...continued)
6651(a) (1) and (2).
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t he taxpayer would have paid the tax liability earlier but for

the |RS s error. Braun v. Comm ssioner, T.C Meno. 2005-221.

Petitioners identified the period between the final
rejection of their O C on February 9, 2006, and the issuance of
a new tax due bill, on March 12, 2007, as a period of
unr easonabl e del ay.!® However, they have not provided any |ink
bet ween any delay in producing a new tax due bill and their del ay
in paynment. Petitioners were well aware of the principal anmounts
due for 1998 and 2000, and they knew the anmounts of interest and
additions to tax which were due before their filing OCs. Even
t hough their attenpts to conpromse their liabilities had fail ed,
they did not pay any of these anounts while waiting for a new
bill fromthe IRS. Petitioners have not denonstrated that they
woul d have paid their tax liability for 1998 and 2000 earlier but
for the IRS s delay in preparing a tax due bill. See id.

It would not be unfair to hold petitioners liable for the
interest on their tax liability. Petitioners are not entitled to

abat enent of interest.

10 To the extent that petitioners m ght seek abatenent of
interest during the 19 nonths the IRS had petitioner’s $70, 000
estimated tax paynent, such abatenent is foreclosed by sec.
6404(e) (1) and (2). Petitioners nmade their estimated tax paynent
|ate and did not challenge the refund in 2000 as erroneous on the
grounds that they intended the IRS to apply the estinmated tax
paynent to a different year. Finally, their self-serving
testinmony is the only evidence they offered of any intent to
apply the $70, 000 paynent toward tax year 1998.



V. Concl usi on

The notice of determ nation indicates that the SO consi dered
rel evant issues petitioners raised, whether the IRS net the
requi renents of applicable | aw and adm nistrative procedure, and
whet her the proposed coll ection action bal ances collection
efficiency and intrusiveness. Petitioners did not raise any
spousal defenses or pursue any collection alternatives during the
collection hearing. The SO properly determ ned that petitioners
were not entitled to challenge the existence or anount of the
underlying tax liability.

The SO satisfied the requirenents of sections 6320 and 6330,
and we concl ude that respondent’s decision sustaining the filing
of the NFTL was neither erroneous nor an abuse of discretion.

I n reaching our holdings, we have considered all the
parties’ contentions, and to the extent not addressed herein, we
conclude that they are irrelevant, noot, or w thout nerit.

To reflect the foregoing,

Decision will be entered

for respondent.




