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UNI TED STATES TAX COURT

ROGER L. SHERER, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 15976-04L. Fil ed February 21, 2006.

P seeks relief froma tax lien filed for 1999
under sec. 6330(d), I.R C. P contests the incone tax
l[Tability assessed for 1999. R disputes whether P had
an opportunity to contest the 1999 liability and
asserts P refused recei pt of the notice of deficiency.
However, P did not receive the notice of deficiency for
1999 which was nmailed to two addresses, neither of
whi ch was P s residence at the tine.

P did not file an inconme tax return for 1999. 1In
response to the Appeals officer in the comrunications
after his request for a hearing under sec. 6330,
|. R C., P provided support for his clained bases in
securities, the proceeds of the sale of which create
the 1999 liability. The Appeals officer declined to
consider P's information until he filed a return for
1999. Since P did not file a 1999 return, R issued a
noti ce of determ nation.
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Held: P s 1999 tax liability is properly before
this Court subject to de novo review, since P did not
receive the notice of deficiency for 1999 and did not
ot herwi se have an opportunity to dispute the liability.
Sego v. Conm ssioner, 114 T.C 604 (2000),

di sti ngui shed.

Held further, P's failure to file a return for
1999 does not bar consideration of P's evidence of his
bases in securities sold in 1999. Upon consi deration
of P s evidence, the Court finds that P has no tax
liability for 1999 and accordingly, the collection
action is not upheld.

Roger L. Sherer, pro se.

Sean Gannon, for respondent.

MVEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GOEKE, Judge: The issues before us are whether petitioner
has received a notice of deficiency for 1999 or otherw se had an
opportunity to dispute his tax liability for 1999, and whet her
petitioner is required to file a Federal inconme tax return to be
all owed his clainmed bases in securities he sold in 1999.

The petition in this case was filed under section 6330(d)?
in response to a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 (notice of
determ nation) relating to a Federal tax lien filed for the

t axabl e year 1999.

1Unl ess ot herwi se indicated, section references are to the
| nternal Revenue Code as amended.
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FI NDI NGS OF FACT

The parties have stipulated sone of the facts, and those
facts are included herein by this reference. O her evidence was
taken via testinony at trial.

At the tinme of the filing of the petition, petitioner
resided in Kingston, Illinois.

Petitioner has not filed a Federal income tax return for the
t axabl e year 1999. Pursuant to section 6020(b), respondent
prepared a substitute for return for petitioner for the taxable
year 1999 in July 2001. The substitute for return was based on
i nformati on respondent received fromthird parties show ng
proceeds from sales of certain assets and interest incone. On
July 11, 2002, respondent mailed a notice of deficiency to
petitioner related to the taxable year 1999, determning a
deficiency in income tax and additions to tax attributable to the
deficiency. Respondent used the address that petitioner had
shown on the incone tax return he filed for the taxable year
1997. The 1997 return was the last return petitioner filed
bef ore 2002.

Petitioner did not notify the Internal Revenue Service of
any change of address, and the July 11, 2002, notice of
deficiency was returned by the U S. Postal Service (USPS) to
respondent. The envel ope which contai ned the notice of

deficiency was stanped by the USPS with the word “Uncl ai ned”.
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On July 11, 2002, respondent mailed a duplicate notice of
deficiency to petitioner at another address. This second notice
of deficiency was al so returned by the USPS, and the envel ope
containing it was stanped “Unclainmed’”. The second notice was
mai |l ed on the basis of respondent’s attenpts to find petitioner’s
current address using a “postal tracer research” procedure
provi ded by the USPS.

Petitioner did not reside at either of the addresses to
whi ch the notice of deficiency was nmailed on July 11, 2002, and
petitioner did not receive the notice of deficiency. As a
result, petitioner did not file a deficiency suit wwth this
Court. Respondent assessed the incone tax deficiency and the
additions to tax on Decenber 9, 2002. On Decenber 9, 2002, and
January 13, 2003, petitioner was issued a notice of demand for
paynment of the tax liability and the additions to tax for 1999.
On Novenber 28, 2003, respondent filed wth the Recorder of
Deeds, DeKalb County, Illinois, a notice of Federal tax lien with
respect to petitioner’s tax liability and the additions to tax.
On Decenber 4, 2003, respondent nmailed to petitioner at a third
address in Kingston, Illinois, a notice of Federal tax lien
filing wth respect to the lien filed for the taxable year 1999.

On or about January 5, 2004, respondent received a tinmely Form
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12153, Request for Collection Due Process Hearing. In his Form
12153, petitioner contested only the tax liability.

On January 29, 2004, respondent nmailed to petitioner a
letter advising himthat his Form 12153 had been received and
that his request for a hearing was being processed. Petitioner
was further advised in this letter that he had not filed incone
tax returns for the taxable years 1998, 1999, 2000, 2001, and
2002, and he was instructed to file said returns by February 12,
2004. He was further instructed that if he failed to file the
returns, the matter would be forwarded to respondent’s Appeals
O fice for consideration of his request for a hearing.

Petitioner has acknow edged that he received the January 29,
2004, letter. Petitioner failed to file, as of the date of
trial, any inconme tax returns for the taxable years 1998 through
2002.

In an April 14, 2004, letter, the Appeals officer advised
petitioner to contact her and schedule a hearing. She also
advi sed petitioner that he should provide her with al
informati on he had in support of his position that his underlying
tax liability was in error, and that she could not offer hima
collection alternative in satisfaction of his tax liability for
1999 because he continued to fail to file his inconme tax returns.

On May 24, 2004, petitioner mailed to the Appeals officer a

copy of a Form 1099-M SC, M scel | aneous | ncone, issued to
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petitioner for the year 1999 from Bear, Stearns Securities Corp.
(Bear Stearns) and a two-page sumrary in which he reported his
cost bases in the stocks and bonds sold during 1999, with the
exception of securities in the Bidwell Co. (Bidwell) described in
the Form 1099-M SC. The Bear Stearns information petitioner
present ed showed cost bases for those securities purchased in
1999. Petitioner also clainmed a $21, 228 nortgage i nterest
expense for the taxable year 1999 in his letter. This expense
was supported by third-party docunentation. Respondent did not
allow this nortgage interest expense in preparing the substitute
for return for 1999. In areply letter dated June 14, 2004, the
Appeal s officer advised petitioner to file an incone tax return
for the taxable year 1999 in order to obtain credit for the cost
bases he reported in his summary and for the nortgage interest
expense he clained. Also in the letter of June 14, 2004, the
Appeal s officer advised petitioner that she would be issuing a
noti ce of determ nation, sustaining respondent’s proposed |ien
collection action, should petitioner fail to file an incone tax
return for the year 1999 by June 18, 2004. Petitioner received
the June 14, 2004, letter. Petitioner did not file an incone tax
return for 1999. On July 9, 2004, the Appeals officer attenpted
to contact petitioner via tel ephone. Petitioner did not respond.

The Appeals officer issued a notice of determ nation to

petitioner on August 4, 2004, sustaining the proposed |lien action
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relating to petitioner’s incone tax liability for the taxable
year 1999, including the liability for the additions to tax. The
Appeal s officer took the position in the notice of determ nation
that petitioner’s failure to file an incone tax return for the
year 1999 supported the position that the proposed |ien bal ance
shoul d be sustained and prevented her from considering the
information petitioner submtted concerning his bases and
nort gage i nterest deductions.

On Septenber 2, 2004, petitioner filed a tinely petition in
this Court challenging the underlying liability for the taxable
year 1999.

OPI NI ON

Respondent’s initial position is that petitioner failed to
accept the notice of deficiency for 1999 which was mailed to him
and therefore he loses his right to pursue objections to the
underlying tax liability in this proceeding. Sec. 6330(c)(2)(B)
Petitioner maintains he did not receive the notice of deficiency
and therefore he may contest the underlying tax liability in this
proceedi ng. W have found as fact that petitioner did not live
at either of the addresses to which the notice of deficiency was
sent and that he never received it. There was not a deliberate
refusal of delivery. These facts distinguish this case from Sego

v. Comm ssioner, 114 T.C. 604 (2000). Wile the notice of

deficiency was mailed to the | ast known address and is valid,



- 8 -
petitioner nevertheless did not live at the address when the
notice was mailed and did not otherw se have an opportunity to

di spute the liability for 1999. Petitioner raised the underlying
tax liability before the Appeals Ofice and is entitled to a
hearing regarding his liability for the Federal incone tax in
1999.

Respondent’ s position regarding the underlying tax liability
is that petitioner failed to raise that question properly before
the Appeals Ofice by failing to file a Federal inconme tax return
as requested by the Appeals officer. W nust determ ne whet her
petitioner’s failure to submt an incone tax return for 1999
prevents the consideration of petitioner’s clains regarding his
bases and interest deductions. Qur review of petitioner’s tax
liability under section 6330(c)(2)(B) is de novo. See Goza V.

Comm ssioner, 114 T.C 176, 181 (2000) (quoting the legislative

hi story of section 6330, H Conf. Rept. 105-599, at 266 (1998)).
In deficiency cases, this Court has all owed deductions
normal Iy cl ainmed on Schedule A Item zed Deductions, to taxpayers

who have not filed income tax returns. See, e.g., Robertson v.

Comm ssioner, T.C Menp. 2000-100, affd. 15 Fed. Appx. 467 (9th

Cr. 2001). There are stronger reasons to permt petitioner to
substantiate his bases because only the gains fromthe sales are
gross incone. See sec. 61(a)(3). W see no material distinction

bet ween precedent and the present case, and we will review the
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evi dence petitioner submtted to the Appeals Ofice and his
testinony to determne his tax liability.

Petitioner seeks to establish his bases in assets that were
sold in the taxable year. Although it would have obvi ously been
preferable had petitioner filed a return for 1999, we find
petitioner’s testinony regarding his bases to be credible and to
be corroborated in large part by the docunentation he submtted
to the Appeals Ofice. On the basis of our de novo review of
this evidence, we find petitioner had a capital |loss for the
t axabl e year 1999 before considering the sale of Bidwell stock
for $9,625. Petitioner presented no evidence regarding his basis
in that stock, but the |oss established by the evidence we have
accept ed exceeds the Bidwell sale proceeds and the $232 in
interest incone petitioner received in 1999. In addition,
petitioner’s nortgage interest deduction is consistent with
docunent ary evi dence respondent presented, and it is allowable.
Accordingly, we find on the evidence before us that petitioner
does not have an outstanding tax liability for 1999. On this
record, there is no tax liability to collect for 1999.

Therefore, respondent’s collection action regarding tax and
additions to tax for 1999 is not sustained.

To reflect the foregoing,

Deci sion will be entered

for petitioner.




