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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HAI NES, Judge: The petition in this case was filed in
response to the Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 (notice of

determi nation).! After concessions, the issue for decision is

1 Unless otherwise indicated, all section references are to
the I nternal Revenue Code, as anended.



- 2 -
whet her there was an abuse of discretion in the determ nation
that collection action could proceed for Federal incone tax
liabilities for 1996 and 1997.2
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference.

At the tine he filed the petition, petitioner resided in
Wauconda, Il1inois.

Petitioner did not file a Federal inconme tax return for
1996. On April 14, 1998, petitioner filed a Federal incone tax
return for 1997, reporting a total inconme of zero and requesting
a refund of $1,365.% Petitioner attached to his 1997 tax return
a 2-page letter that asserted basic tax-protester argunents and a
Form W2, Wage and Tax Statenent, for 1997 that reported wages of
$38, 300 and Federal incone tax w thheld of $1,365. On My 5,
1998, respondent filed substitute for returns for petitioner for

1996 and 1997.

2 The notice of deficiency along with the notice of intent
to levy were issued for, and this petition was filed for, 1996,
1997, and 1999. After petitioner’s Appeals hearing, the Appeals
of ficer determ ned that respondent incorrectly assessed
petitioner’s inconme tax liability for 1999. Respondent abated
the assessnent for that year and this case, insofar as it relates
to 1999, was dism ssed as noot.

3 Anounts are rounded to the nearest doll ar.
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On May 2 and 3, 2000, respondent conducted an audit of
petitioner’s taxable years 1996 and 1997. During the audit
petitioner was told that if he did not sign the Form 4549-CG
| ncome Tax Exam nation Changes (Form 4549-CG, respondent would
foll ow the proper procedures to assess and collect the tax. The
exam ner informed petitioner that this could include respondent’s
filing a lien against or levying petitioner’s property.

Petitioner told the exam ner he wanted to think about it
over ni ght before he signed the Form 4549-CG and he woul d give
t he exam ner his answer in the norning.

On May 3, 2000, petitioner signed a Form 4549-CG accepti ng
respondent’ s adjustnents for 1996 and 1997. Petitioner signed
the Formis “Consent to Assessnent and Col | ection,” which reads as
fol |l ows:

Consent to Assessnent and Collection - | do not wsh to

exercise nmy appeal rights with the Internal Revenue Service

or to contest in the United States Tax Court the findings in
this report. Therefore, | give ny consent to the i medi ate
assessnment and collection of any increase in tax and

penal ties, and accept any decrease in tax and penalties
shown above, plus additional interest as provided by |aw

* * %

After the audit, the exam ner stated in his notes:

Despite the nunmerous frivolous filer information in the back
of this case file, the taxpayer, Gegory Shireman, wants to
fully cooperate with the IRS in getting his tax returns in
order. Since the initial filing of the 1996-1997 Substitute
for Returns, he has signed the audit report for these years
and now wants to file his 1998-1999 1040's at the tine he
submts his Ofer and Conprom se with Collection

* * * * * * *



Penal ti es were not assessed since the taxpayer was fully
cooperative and wants to eventually file an Ofer and
Conmprom se with Coll ection

On July 24, 2000, respondent assessed tax liabilities,
including additions to tax and interest, against petitioner in
t he anpbunts of $861 and $6,995 for 1996 and 1997, respectively.
Respondent sent petitioner a Final Notice--Notice of Intent to
Levy and Notice of Your Right to a Hearing (Final Notice) for
1996 and 1997, on Novenber 10, 2000.

On Decenber 8, 2000, respondent received from petitioner a
Form 12153, Request for Collection Due Process Hearing. |In the
Form 12153 petitioner argued that “The nunbers are all wong, you
owe nme a refund.” Petitioner attached to the Form 12153 a 3-page
statenent that contained tax-protester argunents.

In Cctober 2001, petitioner mailed a docunent entitled
“Notice of Revocation of Signatures and Affidavit in Support
Thereof” to Treasury Secretary Paul O Neill, I'RS Comm ssioner
Charl es Rossotti, and Attorney General John Ashcroft. Petitioner
also mailed a letter entitled “Request for Status Determ nation”
to I RS Comm ssioner Charles Rossotti. Both of these docunents
cont ai ned tax-protester argunents.

Prior to the section 6330 hearing (hearing), respondent sent
petitioner transcripts of account for 1996 and 1997 at

petitioner’s request.
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Petitioner and the Appeals officer held two tel ephone
conversations on July 2, 2001, and Cctober 23, 2001. After the
t el ephone conversations petitioner submtted a 50-page docunent
t hat contai ned tax-protester argunents.

A face-to-face neeting was held on Decenber 19, 2001, at
whi ch petitioner told the Appeals officer that he believed he had
been coerced into signing the Form 4549-CG  Petitioner was
allowed to review the Appeals officer’s admnistrative file and
was provided copies of docunents he request ed.

On January 14, 2002, petitioner submtted a 37-page witten
docunent to the Appeals officer. The docunment contained tax-
prot ester argunents.

In the Decenber 12, 2002, Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330 for 1996 and
1997, the Appeals officer found there to be “no credible evidence
that any Internal Revenue Service enpl oyee procured the
t axpayer’s wai ver of the restrictions on assessnent through
duress, coercion, fraud, or msrepresentation.” The Appeals
officer also determ ned that collection nmay proceed for 1996 and
1997. In making the determ nation, the Appeals officer relied on
transcripts of petitioner’s account to verify the assessnents.

On January 10, 2003, petitioner filed a petition for

judicial review of respondent’s determnation with the Court.
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At trial petitioner insisted that he realized he had erred
by maeki ng argunments during the exam nation and appeal s process
that had neither |egal nor factual support.

OPI NI ON

Under section 6330, no |l evy may be nade on any property or
right to property of a taxpayer unless the Secretary has notified
the taxpayer in witing of his right to a hearing held with an
inpartial officer of the Internal Revenue Service Ofice of
Appeals. Sec. 6330(a) and (b). During the hearing, the taxpayer
may raise any relevant issue relating to the unpaid tax or the
proposed | evy, including appropriate spousal defenses, challenges
to the appropriateness of collection actions, and offers of
collection alternatives. Sec. 6330(c)(2)(A). The taxpayer may
al so raise challenges to the existence or anpunt of the
underlying tax liability for any tax period if he did not have an
opportunity to dispute such tax liability. Sec. 6330(c)(2)(B)

Where the underlying tax liability is properly at issue in

the hearing, we review the issue de novo. Goza v. Conmm Ssioner,

114 T.C. 176, 181-182 (2000). Petitioner did challenge his
underlying tax liability at his hearing with the Appeals officer.
However, because we conclude, for the reasons di scussed bel ow,
that petitioner’s waiver of restrictions on assessnent is valid,
petitioner may not dispute his underlying tax liability before

the Court. See Horn v. Commi ssioner, T.C Mno. 2002-207.
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Therefore, we review the Appeals office’s determ nation for an

abuse of discretion. Lunsford v. Comm ssioner, 117 T.C. 183, 185

(2001); N cklaus v. Conm ssioner, 117 T.C 117, 120 (2001); see

Sego v. Comm ssioner, 114 T.C. 604, 610 (2000).

Petitioner alleges that respondent coerced himinto signing
t he Form 4549-CG which waived the restrictions on assessnent for
1996 and 1997. |If a taxpayer signs a waiver under duress or

coercion, the waiver is invalid. Di escher v. Comm ssioner, 18

B.T. A 353, 358 (1929). However, where respondent threatens to
take legally authorized actions if a taxpayer does not sign a
wai ver, neither duress nor coercion exist, and the waiver is

valid. See Ballard v. Comm ssioner, T.C. Mnob. 1987-471, affd.

851 F.2d 359 (5th Cr. 1988); Price v. Comm ssioner, T.C. Meno.

1981-693, affd. w thout published opinion 742 F.2d 1460 (7th G r
1984) .

Petitioner clainms he felt he had no other choice but to
sign the waiver. However, he provided no evidence of duress,
coercion, fraud, or msrepresentation in this case. The
exam ning officer’s conduct does not approach conduct which we

have found to constitute duress. See Diescher v. Conni Sssioner,

supra (threat to inpose fraud penalties if taxpayer did not sign

wai ver constituted duress); Robertson v. Conm ssioner, T.C Meno.

1973-205 (threat to seize taxpayer’s house if he did not sign a

formconstituted duress). By informng petitioner that
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respondent woul d proceed agai nst petitioner and that respondent
could file a lien against or levy petitioner’s property, the
exam ner was giving petitioner notice that respondent was goi ng
to use the | awful nmeans provided by statute to assess and coll ect

t he taxes. See Ballard v. Conm ssioner, supra; Price v.

Conmi ssi oner, supra; Narragansett Wre Co. v. Comm ssioner, T.C.

Meno. 1973-135, affd. 491 F.2d 371 (1st Cir. 1974).

We agree with respondent and conclude that petitioner did
not sign the Form 4549- CG under duress, coercion, fraud, or
m srepresentation, and that petitioner’s waiver of restrictions
on assessnent is valid.

Petitioner also argues that respondent erred by concl uding
that no notices of deficiency were required to be issued for 1996
and 1997. This argunment has no nerit. By signing Form 4549-CG
petitioner consented to the i medi ate assessnent of the tax
l[tability set forth therein plus any penalties and interest and
agreed not to receive any notices of deficiency. Aguirre v.

Comm ssioner, 117 T.C 324, 327 (2001); see Perez v.

Conmi ssioner, T.C. Menp. 2002-274.

Li kew se, we reject petitioner’s argunent that respondent
erred by failing to verify that all applicable | aws and
adm ni strative procedures were net. Under section 6330(c) (1),
during a hearing, an Appeals officer is required to obtain

verification fromthe Secretary that the requirenents of any
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applicable law or adm nistrative procedure have been net. Sec.
6330(c)(1). However, section 6330(c)(1) does not require the
Comm ssioner to rely on a particular docunent to satisfy this

verification requirenent. See Roberts v. Conmm ssioner, 118 T.C.

365, 371 n.10 (2002), affd. 329 F.3d 1224 (11th G r. 2003);
Wi shan v. Conm ssioner, T.C. Menp. 2002-88, affd. 66 Fed. Appx.

113 (9th Cr. 2003); Lindsey v. Conm ssioner, T.C Meno. 2002-87,

affd. 56 Fed. Appx. 802 (9th Cr. 2003); Tolotti v. Conm ssioner,

T.C. Menp. 2002-86, affd. 70 Fed. Appx. 971 (9th Cir. 2003);

Duffield v. Comm ssioner, T.C Menp. 2002-53; Kuglin v.

Conmi ssioner, T.C Meno. 2002-51.

In this case the Appeals officer obtained and revi ewed
transcripts of petitioner’s account. The transcripts contained
the information required by section 301.6203-1, Proced. & Adm n.
Regs., such as the identification of the taxpayer, the character
of the liability assessed, the taxable period, if applicable, and
t he amount of the assessnent.

Petitioner has not alleged any irregularity in the
assessnment procedure that would raise a question about the
validity of the assessnent or the information contained in the

transcripts. See Davis v. Conm ssioner, 115 T.C 35, 41 (2000);

Mann v. Comm ssioner, T.C Meno. 2002-48. Accordingly, we

concl ude the Appeals officer satisfied the verification

requi renent of section 6330(c)(1). See Nicklaus v. Conm ssioner,




supra at 120-121; G polla v. Conm ssioner, T.C Meno. 2004-6;

Wei shan v. Conmi ssioner, supra; Lindsey v. Conmmi ssioner, supra.

Petitioner has not presented any evidence or persuasive
argunents to convince us that respondent abused his discretion.
As a result, we hold the issuance of the notice of determ nation
was not an abuse of respondent’s discretion and respondent may
proceed with collection.

The Court may sua sponte determ ne whether to inpose a

penal ty under section 6673(a) against petitioner. Pierson v.

Commi ssioner, 115 T.C. 576, 580 (2000); Jensen v. Comm SsSioner,

2004-120; Frey v. Commi ssioner, T.C Meno. 2004-87; Frank v.

Conmi ssioner, T.C. Menp. 2003-88; Robinson v. Comm ssioner, T.C.

Meno. 2003-77.

Section 6673(a)(1l) authorizes the Court to require a
taxpayer to pay the United States a penalty in an anmount not to
exceed $25, 000 whenever it appears to the Court the taxpayer’s
position in such a proceeding is frivolous or groundl ess. Sec.
6673(a) (1) (B)

As a pro se litigant, petitioner struggled in making proper
argunents. However, we believe petitioner instituted this action
in good faith. There is no evidence that petitioner has
previously been a litigant in this Court, nor are we persuaded

that petitioner maintained this suit primarily to delay paynents
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of his taxes. Therefore, we decline to inpose a penalty under
section 6673(a), but adnonish petitioner that we shall not be
inclined to exercise our discretion so favorably in the future if
he persists in pursuing frivolous argunents before this Court.

See Sides v. Conmmissioner, T.C Meno. 2004-141; Kaeckell v.

Conmi ssioner, T.C. Menp. 2002-114.

I n reaching our holding herein, we have considered al
argunments made, and, to the extent not nentioned above, we

conclude that they are irrelevant or without nerit.

Deci sion will be

entered for respondent.




