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RUVE, Judge: This case was brought pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the

decision to be entered is not reviewable by any other court, and

1 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code as anended, and all Rule references are
to the Tax Court Rules of Practice and Procedure.
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this opinion shall not be treated as precedent for any other
case. This case is before the Court on respondent’s notion for
summary judgnent filed pursuant to Rule 121.

Backgr ound

Petitioner’s principal place of business, at the tine of
filing of the petition, was |located in Acworth, Ceorgia.

This coll ection proceeding involves petitioner’s unpaid
enpl oynent tax liabilities for the quarterly tax periods ended
Sept enber 30, 2005, Decenber 31, 2005, March 31, 2006, and June
30, 2006. Petitioner filed Form 941, Enployer’s Quarterly
Federal Tax Return, and reported enploynment tax liabilities for
each of the periods in question. Petitioner has not paid these
liabilities.

On or about January 30, 2007, respondent sent to petitioner
a Letter 1058, Final Notice, Notice of Intent to Levy and Notice
of Your Right to a Hearing. The Letter 1058 inforned petitioner
that the anounts owed through February 9, 2007, including
penalties and interest, totaled: $1,405.50 for tax period ended
Sept enber 30, 2005, $2,558.48 for tax period ended Decenber 31,
2005, $1,768.61 for tax period ended March 31, 2006, and
$1,558.68 for tax period ended June 30, 2006. Petitioner,
through its authorized representative, responded by tinely
subm tting Form 12153, Request for a Collection Due Process or

Equi val ent Hearing (CDP). On Form 12153, petitioner’s authorized
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representative indicated that an install nent agreenent was the
proposed collection alternative and stated: “WE HAVE JUST BEEN
H RED TO HANDLE THI S CASE AND HAVE NOT HAD TI ME TO COMPLETE A
FI NANCI AL STATEMENT. WE W LL PROPOSE AN | NSTALLMENT AGREEMENT
AFTER DA NG SO. "

After receipt of petitioner’s Form 12153, respondent’s
settlenment officer sent to petitioner, with a copy to its
authorized representative, a letter dated April 13, 2007,
scheduling a tel ephone conference call for May 9, 2007 at 1 p. m
A face-to-face neeting was also offered. The letter advised
petitioner to call respondent’s settlenent office within 14 days
fromthe date of the letter if the scheduled tinme for the
conference call was not convenient. This letter also advised
petitioner that it had to conplete and submt Form 433- B,
Collection Information Statenent for Businesses, within 14 days
in order for respondent to consider collection alternatives such
as an installnment agreenent or an offer-in-conprom se. Neither
petitioner nor its authorized representative called respondent’s
settlenment officer on the schedul ed date, nor did they tinely
indicate that the date and/or tinme was inconvenient. On My 9,
2007, respondent’s settlenent officer sent to petitioner, with a
copy to petitioner’s authorized representative, a followp letter
i ndi cating that respondent had not received the information

requested in the April 13, 2007, letter. In the May 9, 2007,
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letter, respondent’s settlenent officer advised petitioner that
respondent woul d make a determ nation regarding the proposed | evy
if petitioner did not provide the requested information within 14
days of the letter.

On May 18, 2007, petitioner’s authorized representative
responded to the May 9, 2007, letter by |eaving a nessage for
respondent’s settlenent officer indicating that he had never
received the April 13, 2007, letter and that he had just received
the May 9, 2007, letter. Petitioner’s authorized representative
promsed to call respondent’s settlenent officer but failed to do
so. Neither petitioner nor its authorized representative
provided any financial information to the settlenent officer.

On May 29, 2007, respondent issued to petitioner, with a
copy to petitioner’s authorized representative, a Notice of
Det erm nation Concerning Col l ection Action(s) Under Section 6320
and/or 6330 (notice of determ nation), sustaining the proposed
| evy action against petitioner.

Petitioner tinely filed a petition with this Court
chal l enging the notice of determnation. The petition was signed
by G enn Scott Kiker, the regi stered agent and chi ef executive
of ficer of Signature Inpressions, Inc., and stated the relief
requested and reasons therefor as:

A financial statenment is in the process of being

prepared and an install nent agreenent will be proposed.
Unfortunate circunstances resulted in the Power of
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Attorney and the taxpayer not communi cating and m ssing
t he appoi ntnments set by the Settlement Oficer.

On or about February 29, 2008, counsel for respondent asked his
Appeals Ofice to give M. Kiker another opportunity for a
conference with respondent’s settlenent officer since the
settlenment officer’s case activity notes indicated that
petitioner had not received the May 9, 2007, letter. On March 3,
2008, respondent’s settlenent officer called M. Kiker. During
the course of the call, M. Kiker indicated that petitioner was
no | onger generating incone. M. Kiker did not offer any
collection alternatives or provide any financial information.
Finally, M. Kiker indicated that petitioner was no | onger
interested in an appeal or in going to Tax Court, but wanted a
few days to consider it further. On March 6, 2008, M. Kiker
call ed respondent’s settlenent officer and | eft a voice mai
nmessage indicating that he wanted to | eave the docketed case
open. At no tinme prior to or during the pendency of this
proceedi ng has petitioner proposed any collection alternatives or
submtted the requested financial information to respondent.

On March 19, 2008, approximately 2 weeks after the
conference call with M. Kiker, respondent issued to petitioner a
Suppl enental Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 inform ng petitioner

that the proposed | evy was sustai ned.
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On April 22, 2008, respondent filed with the Court a notion
for summary judgnment asserting that no genuine issue of materi al
fact remains for trial. By orders dated April 25 and June 3,
2008, the Court directed petitioner to file a witten response to
respondent’s notion for summary judgnent. No response has been
received by or on behalf of petitioner.

Di scussi on

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Conm ssioner, 90 T.C. 678, 681 (1988). The Court may grant

summary judgnent where there is no genuine issue as to any
material fact, and a decision nay be rendered as a matter of |aw.

Rul e 121(a) and (b); see also Sundstrand Corp. v. Conmm SsSioner,

98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th Gr. 1994):

Naftel v. Conmm ssioner, 85 T.C 527, 529 (1985). The noving

party bears the burden of proving that there is no genuine issue
of material fact, and factual inferences are read in a manner
nost favorable to the party opposing summary judgnent. Dahl strom

v. Comm ssioner, 85 T.C 812, 821 (1985) (citing Jacklin v.

Comm ssioner, 79 T.C. 340, 344 (1982), and Espi noza v.

Commi ssioner, 78 T.C. 412, 416 (1982)); Naftel v. Conm ssioner,

supra at 529. When a notion for summary judgnent is nade and
properly supported, the adverse party may not rest upon nere

al l egations or denials of the pleadings but nust set forth
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specific facts show ng that there is a genuine issue for trial.
Rul e 121(d). The notion, however, nust be granted “if the Court
is satisfied that no real factual controversy is present so that
the remedy can serve ‘its salutary purpose in avoiding a useless,
expensi ve and tinme consumng trial where there is no genuine,

material fact issue to be tried.’” Casanova Co. v. Conm ssioner,

87 T.C. 214, 217 (1986) (quoting Lyons v. Bd. of Educ., 523 F.2d

340, 347 (8th Cr. 1975)).
Section 6330(a) (1) provides:

SEC. 6330. NOTI CE AND OPPCORTUNI TY FOR HEARI NG BEFORE
LEVY.

(a) Requirenment of Notice Before Levy.--

(1) I'n general.—No | evy may be nmade
on any property or right to property of any
person unless the Secretary has notified such

person in witing of their right to a hearing
under this section before such |levy is nade.

* * %

| f a person makes a valid request for a hearing, a hearing shal
be held before an inpartial officer or enployee of the IRS Ofice
of Appeals. Sec. 6330(b)(1), (3). In general, a person my
raise at the hearing any relevant issues relating to the unpaid
tax or the proposed |evy, including: Appropriate spousal

def enses; challenges to the appropriateness of collection
actions; and offers of collection alternatives. Sec.

6330(c)(2)(A). Congress granted this Court jurisdiction to
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review the determ nation nade by the Appeals Ofice in connection
with a COP hearing. Sec. 6330(d)(1).

As previously indicated, petitioner has failed to respond to
respondent’s notion for summary judgnent. \Were, as here, the
validity of the unpaid enploynent tax liabilities is not properly
pl aced at issue, the Court will review the Conmm ssioner’s

adm nistrative determnation for abuse of discretion. Sego v.

Comm ssioner, 114 T.C. 604, 610 (2000); Goza v. Comm ssioner, 114
T.C. 176, 182 (2000). Because petitioner failed to respond to
respondent’s notion for summary judgnent, we review the notion
and supporting affidavit and exhibits to decide whether to grant

the notion. See Shere v. Commi ssioner, T.C Meno. 2008-8.

This Court’s Rules require petitioner to specify the facts
upon which it relies for relief. See Rule 331(b). The only
relief sought in the petition is an installnent agreenment. The
previously stated undi sputed facts establish that petitioner was
given nultiple opportunities to participate in a CDP hearing.
When respondent’s settl enent officer contacted petitioner’s
representative to offer hima CDP hearing to raise any rel evant
i ssues, M. Kiker did not request any collection alternatives on
behal f of petitioner.

On the basis of our exam nation of the entire record before
us we find that respondent did not abuse his discretion, and we

shall grant respondent’s notion for sunmary judgnent.



To reflect the foregoing,

An appropriate order and

decision will be entered.




