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MVEMORANDUM OPI NI ON

HALPERN, Judge: This case is before us to review a
determ nation (determ nation) by respondent’s Appeals Ofice
(Appeal s) to proceed with collection of petitioner’s unpaid
Federal incone taxes, penalties, and interest for 2003 and for
2005 through 2008. Each party has noved for sunmmary adj udi cation

in his (or its) favor (respondent’s notion and petitioner’s
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nmotion, respectively), and each has responded, objecting to the
other’s notion (petitioner’s objection and respondent’s
obj ection, respectively). W shall grant respondent’s notion and
deny petitioner’s notion.

Unl ess otherw se indicated, section references are to the
I nternal Revenue Code presently in effect, and Rule references
are to the Tax Court Rules of Practice and Procedure. All dollar
anounts have been rounded to the nearest dollar.

W may grant summary judgnment “if the pl eadings, answers to
interrogatories, depositions, adm ssions, and any ot her
acceptable materials, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of law.” Rule 121(b). The
nmovi ng party has the burden of proving that there is no genuine
issue of material fact, and factual inferences will be read in a
manner nost favorable to the party opposing sunmmary judgnent.

See, e.g., Anonynous v. Conmm ssioner, 134 T.C 13, 15 (2010)

(citing Dahlstromyv. Conmm ssioner, 85 T.C 812, 821 (1985)).

Backgr ound

The following facts are gathered fromthe pl eadi ngs,
respondent’s notion and the declaration of Gail D ckerson (M.
Di ckerson) in support thereof, petitioner’s notion, and the two
obj ections. There appears to be no disagreenent as to the

follow ng facts.
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Petitioner is a corporation with its principal place of
busi ness in Washington, D.C. It filed Federal incone tax returns
for 2003 and for 2005 through 2008 show ng tax liabilities, which
were not paid. Respondent assessed the tax liabilities and other
anount s.

On June 1, 2009, respondent issued to petitioner a Final
Notice--Notice of Intent to Levy and Notice of Your Right to a
Hearing (levy notice) concerning unpaid taxes, penalties, and
interest totaling $44,905 for 2003 and for 2005 through 2007. In
response, petitioner tinely submtted to Appeals a Form 12153,
Request for a Collection Due Process or Equival ent Hearing,
addr essi ng “2003-2005" and proposing an offer-in-conprom se as a
collection alternative (levy request).

On July 30, 2009, respondent mailed to petitioner a Notice
of Federal Tax Lien Filing and Your Right to a Hearing Under |IRC
6320 (lien notice) concerning petitioner’s 2008 tax year and
showi ng an anmount owed of $6,643. |In response, petitioner timely
submtted to Appeals a Form 12153 addressi ng “2006-2008", dated
August 1, 2009, and proposing neither a collection alternative
nor a | oan subordination, discharge, or withdrawal (lien
request).

An Appeal s enpl oyee, Settlenment Oficer Gail D ckerson, was

assigned both the levy request and the lien request (together,
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requests). M. Dickerson had no previous experience wth
petitioner for the taxable years in question.

By letter to petitioner dated February 16, 2010 (February 16
letter), Ms. Dickerson schedul ed a tel ephone conference with
petitioner for April 13, 2010, requesting that soneone from
petitioner call her at a specific tine. The letter requested
that petitioner submt certain docunents and information
including a Form 433-B, Collection Information Statenent for
Busi nesses, a signed tax return for 2009, and evi dence of
petitioner’s having nade estimted tax paynents for 2009 and
2010. Petitioner provided no information in response to the
February letter, and no one frompetitioner contacted Ms.

Di ckerson at the time of (or with respect to) the schedul ed
t el ephone conference.

By letter to petitioner dated April 13, 2010 (April 13
letter), Ms. Dickerson advised petitioner of its failure to
provi de the requested information or nmake the requested tel ephone
call. M. D ckerson gave petitioner until April 27, 2010, to
provi de the requested information for her consideration and
stated that Appeals would (thereafter) pronptly issue a
determ nation

On April 14, 2010, Tamara Ashford, Esq. (Ms. Ashford),
petitioner’s representative, left a voice mail nessage for M.

D ckerson, stating that soneone from petitioner had called her
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that day and advi sed her that the individual had forgotten about
the conference call scheduled for the day before.! M. Dickerson
faxed to Ms. Ashford a copy of the April 13 letter.

Ms. Ashford did provide Ms. Dickerson information and
docunents, under cover of her letter dated April 27, 2010
(Ashford letter). In the Ashford letter, she states, anong ot her
t hi ngs, that petitioner made no estimated tax paynments for 2009
and, as of the date of the |letter, had nade none for 2010. She
al so states that, pursuant to a request for extension of tinme to
file, petitioner had not yet filed its 2009 return. Copies of
t he extension request formand of a draft of the 2009 return
acconpanying the Ashford letter show “Tentative total tax” of
zero (and no paynent acconpanyi ng the extension request) on the
extension request formand “Total tax” of $10,405 on the return
(with no indication of any available credit or paynent of tax).
| ndeed, the draft 2009 return shows an estimated tax penalty of
$150.

The Ashford letter states that, with respect to its 2003
t hrough 2008 tax liabilities, petitioner “would like, and is

prepared, to conprom se these liabilities or enter into an

nits petition, petitioner avers: “Petitioner was unaware
of * * * [the February 16 letter] until April 14, 2010[,] because
the letter was received initially by Petitioner’s accountant and
not forwarded to Petitioner until it was too late to reschedul e
the conference.” The February 16 letter is addressed to
petitioner at the address, absent the suite nunber, petitioner
listed as its address on the requests.
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instal |l ment agreenent to resolve these matters.” |t does not,
however, set forth the ternms of any conprom se or propose the
terms of an install nent agreenent.

The Ashford letter also states, anong other itenms, that it
is acconpani ed by a conpleted Form 433-B. The Form 433-B
contains no entry under the headi ng “Accounts/ Notes Receivabl e”.
It shows total nonthly business inconme of $15,000 and total
nont hly busi ness expenses of $14,197, the difference bei ng $803.
On a separate page acconpanying the letter, nonthly business
incone is stated to be $15, 360, and nonthly expenses total
$14, 012, the difference being $1, 348.

Ms. Dickerson’s case activity records state her conclusion
t hat, because petitioner’s submtted bank records show regul ar
deposits from Lockheed Martin, there nust have been an account
recei vabl e that was not shown on the submtted Form 433-B. She
notes the different statenents of nonthly business incone and
expenses (net incone of either $803 or $1,348). She notes
petitioner’s unpaid 2008 and 2009 Federal income tax and its
failure to nake estinmated tax paynents for 2009 and 2010. She
concl udes that, because of its failures to pay both its past
incone tax liabilities and its current (2010) estimted incone
tax liabilities, “taxpayer continues to pyram d these

liabilities”. She concludes that the requirenents of applicable
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| aw and adm ni strative procedure have been net. She determ nes
that collection should proceed by lien and | evy.

The determ nation is dated May 10, 2010, addresses 2003 and
2005 through 2008, is signed by D. A Daigle, Team Manager, and
contains the follow ng sunmary of determ nation

Nei t her the taxpayer nor the representative called
as schedul ed for the conference. After a |last chance
letter was issued, again requesting information be
submtted, sonme of the information was received. After
review of the collection case file, master file record,
and informati on submtted by the taxpayer, a
determ nati on was made to sustain the issuance of the
Notice of Intent to Levy and Notice of Lien filing due
to all legal and procedural requirenents havi ng been
met. The taxpayer did not submt conplete financial
information, or verification of current conpliance with
form 1120 estimated tax paynments. Therefore, the
t axpayer was not eligible for a collection alternative
and the case is being returned to the Collection
function for the appropriate action.

Attached to the determnation is a fuller explanation of the
determ nation, apparently by Ms. Dickerson. Wth respect to
bal ancing the need for efficient collection with taxpayer concern
that the collection action be no nore intrusive than necessary,
see sec. 6330(c)(3)(C, the attachnent states:

Al though less intrusive alternatives such as
offers and install nent agreenents exists [sic], the
taxpayer’s failure to make an acceptabl e proposal,
submt conmplete financial information, and provide
proof of current conpliance with Form 1120 esti mated
tax paynents, bal ances against them and so while nore
intrusive, the Governnent’s proposed |evy action and
the lien filing are appropriate, and the actions are
sust ai ned.
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In response to the determ nation, petitioner tinely filed
the petition, asking that we review the determ nation “relating
to Petitioner’s federal incone tax liabilities for the taxable
years ended Decenber 31, 2003 through Decenber 31, 2008".2 The
petition assigns as error only that respondent abused his
di scretion by issuing the determnation.® |t prays that we
determ ne that the notice is invalid and that petitioner is
entitled to a collection due process or equival ent hearing.

Di scussi on

| nt r oducti on

Section 6331(a) authorizes the Secretary to | evy agai nst
property and property rights when a taxpayer |liable for taxes
fails to pay those taxes within 10 days after notice and demand
for paynent. Section 6331(d) requires the Secretary to send the

t axpayer witten notice of the Secretary’'s intent to |levy, and

2Since the determ nati on does not address 2004, there is
nothing in the determnation for us to review with respect to any
collection action for that year. See sec. 6330(d)(1). W shall,
therefore, with respect to 2004, dismss this case for |ack of
jurisdiction. See Ofiler v. Conm ssioner, 114 T.C. 492, 498
(2000).

SRul e 331, concerning the comencenent of a lien and | evy
action, addresses in par. (b) thereof the content of the
petition. Rule 331(b)(4) provides in pertinent part that the
petition shall contain: “C ear and conci se assignnents of each
and every error which the petitioner alleges to have been
committed in the notice of determnation. Any issue not raised
in the assignnents of error shall be deened to be conceded.”
Respondent not objecting to the lack of specificity, we shall
overl ook it.
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section 6330(a) requires the Secretary to send the taxpayer
witten notice of his right to a hearing before Appeals at | east
30 days before any |levy. A taxpayer receiving a notice of
Federal tax lien has hearing rights simlar to the hearing rights
accorded to a taxpayer receiving a notice of intent to levy. See
sec. 6320(c).

After the hearing, an Appeals officer nust determ ne whether
and how to proceed with collection, taking into account, anong
other things, collection alternatives the taxpayer proposed and
whet her any proposed coll ection action bal ances the need for the
efficient collection of taxes wwth the legitimte concern of the
t axpayer that the collection action be no nore intrusive than
necessary. See sec. 6330(c)(3).

Were, as here, the underlying tax liability is not at
i ssue, we review Appeals’ determnation for abuse of discretion.?*

See Goza v. Conm ssioner, 114 T.C 176, 181-182 (2000). An

Appeal s of fi cer abuses her discretion when she “takes action that
is arbitrary or capricious, |acks sound basis in law, or is not

justifiable in light of the facts and circunstances.” WIIlis v.

“Secs. 301.6320-1(f)(2), A-F3, and 301.6330-1(f)(2), A-F3,
Proced. & Admn. Regs., provide that in seeking Tax Court review
of a notice of determ nation, the taxpayer can ask the Court to
consider only an issue that was raised in the taxpayer’s sec.
6320 and/or 6330 hearing. See Ganelli v. Conm ssioner, 129 T.C.
107, 113 (2007); Magana v. Comm ssioner, 118 T.C. 488, 493
(2002). Petitioner did not raise its underlying tax liabilities
in the requests.
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Comm ssioner, T.C Meno. 2003-302 (citing Mailman v.

Comm ssioner, 91 T.C. 1079, 1084 (1988)).

1. The Mdtions

In respondent’s notion, he argues that Appeals (acting
t hrough Ms. Dickerson) conplied with the requirenents of section
6330(c)(3) to (1) verify that the requirenents of applicable | aw
and adm ni strative procedure have been net, (2) consider issues
rai sed by petitioner, and (3) consider whether any proposed
col l ection action bal ances the need for the efficient collection
of taxes with the legitimte concern of the person that any
collection action be no nore intrusive than necessary. Because
Ms. Dickerson conplied with the requirenents of section
6330(c) (3), respondent continues, Appeals did not abuse its
di scretion in sustaining the lien notice and determning to
proceed by levy to collect the unpaid taxes. Therefore, he
concl udes, respondent’s notion should be granted.

In petitioner’s objection, it argues that respondent’s
notion shoul d be deni ed because the “determ nation was in direct
viol ation of section 6330(c)(3)(C [requiring consideration of
bal ance between efficient collection and intrusiveness of
coll ection neans] and [therefore] constituted an abuse of
discretion.” In particular, petitioner argues that M. D ckerson
i nproperly precluded petitioner fromentering into an install nent

agreenent because of its failure to pay estimated taxes. It
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further argues that Ms. Dickerson did not engage “in the

‘“thorough’ review and anal ysis of petitioner’s financial

statenents * * * required by section 6330”

di scover “that petitioner

$1350 nonthly” to satisfy “in a tinmely and reasonabl e manner”

petitioner’s liabilities.

sane

and therefore did not

has the ability [to] pay approximtely

Petitioner argues that its notion should be granted for the

reasons it argues that respondent’s notion should be deni ed.

I n respondent’s objection, he clains:

[ Ms. Dickerson] reviewed the information submtted at
the last mnute on behalf of petitioner. The review by
* * * Ther] reveal ed di screpancies for both incone and
expense itens between the information on Form 433-B,
Col l ection Information Statenent for Businesses, and
data on a separate typed sheet. The $1, 350 anount
proposed in the Mdtion is not expressed or otherw se
deci phered fromthe admnistrative record for this
case. Additionally, an understatenent of accounts
recei vabl e, an asset, on Form 433-B was al so indi cated
froma review by * * * [Ms. Dickerson]. Finally, it
was noted by * * * [her] that petitioner's Form 1120,
U.S. Corporation Incone Tax Return, for each of the

t axabl e years 2008 and 2009 reported unpai d bal ances
due, without any estimted tax paynents, and
petitioner's counsel admtted that no estimated
corporate incone tax paynents were made for the taxable
year 2010. In sum respondent’s lien notice filing and
proposed collection action were sustained. [Fn. ref.
omtted.]

Respondent argues that rejection of a proposed install nent

agreenent because a taxpayer has not paid current taxes i s not

abuse of discretion.

an



I11. Analysis
A. | nt r oducti on

The | evy notice, dated June 1, 2009, addresses 2003 and 2005
t hrough 2007. The | evy request does not nention 2006 and 2007.
The lien notice, dated July 30, 2009, addresses only 2008. The
lien request, dated August 1, 2009, addresses “2006-2008". The
determ nati on addresses 2003 and 2005 t hrough 2008. Wile it
seens to us that the lien request was not a tinely response for
2006 and 2007 to the levy notice, see sec. 301.6330-1(c)(2),
Proced. & Adm n. Regs., respondent has not raised that point,
and, since we sustain respondent’s |levy action anyway, we shall
not further address the apparent anonaly.

B. Di scussi on

Petitioner does not contest that, in making the
determ nation, Ms. Dickerson conplied with the requirenents of
section 6330(c)(3)(A and (B) to (1) verify that the requirenments
of applicable | aw and adm ni strative procedure have been net and
(2) consider issues raised by petitioner. It argues only that,
in violation of section 6330(c)(3)(C), she erred in determ ning
that the notice of lien and the proposed | evy are no nore
intrusive than necessary. |In particular, it clains she erred in
precluding petitioner fromentering into an installnment agreenent

because of its failure to pay estimted taxes.



- 13 -

We disagree. The information available to Ms. D ckerson
shows that petitioner had over $50,000 of unpaid taxes for years
beginning in 2003. It appears to have provided her an inconplete
Form 433-B, and it did provide her with inconsistent financial
information. M. Ashford suggested an installment agreenent, but
she provided no terns. Moreover, M. Dickerson’s decision to
preclude petitioner fromentering into an install nent agreenent
because of its failure to pay estinmated taxes was based on
appl i cabl e procedures contained in the Comm ssioner’s Internal
Revenue Manual (IRM.% According to those procedures, in
determ ning whether a taxpayer is eligible for an install nent
agreenent an | RS enpl oyee nust:

Anal yze the current year’s anticipated tax liability.

If it appears a taxpayer will have a bal ance due at the

end of the current year, the accrued liability may be

included in an agreenent. Conpliance with filing,

payi ng estimted taxes, and federal tax deposits must
be current fromthe date the install nent aqgreenent

begins. * * *
IRM pt. 5.14.1.4.1(19) (Sept. 26, 2008) (enphasis added).

Respondent avers, and petitioner does not deny, that petitioner

made no estimted tax paynents for 2010.

The I nternal Revenue Manual (I RM) provides procedures for
entering into installnment agreenents that allow taxpayers to pay
their tax liabilities over tine. See IRMch. 5.14-Install nent
Agreenents (2010). That chapter contains criteria concerning
t axpayer filing and conpliance that nmust be consi dered before
determ ning that the best nethod of paying delingquent taxes is
through an installnment agreenent. IRMpt. 5.14.1.4.1(1) (Sept.
26, 2008).
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Esti mated tax paynents, intended to ensure that current

taxes are paid, are a significant conponent of the Federal tax

system and Ms. Dickerson was entitled to rely on their absence

in reaching her conclusions. See Cox v. Conmm ssioner, 126 T.C.

237, 258 (2006), revd. on other grounds 514 F.3d 1119 (10th G r

2008); Schwartz v. Comm ssioner, T.C Menp. 2007-155. 1In fact,

petitioner’s circunstances illustrate one of the reasons for
requiring current conpliance before granting collection
alternatives such as an offer-in-conprom se or an install nent
agreenent; nanely, the risk of pyramding tax liability (i.e.,
that failure to pay current tax liabilities mght result in an
increasing total tax liability notw thstandi ng sone paynent of

past tax liabilities). See Oumyv. Conm ssioner, 412 F.3d 819,

821 (7th Cir. 2005), affg. 123 T.C. 1 (2004).

| V. Concl usi on

Petitioner assigned error to the determnation in only the
nmost general terns. |In petitioner’s notion and in petitioner’s
objection, it refines its assignnent by claimng that the notice
of lien and the proposed |evy are nore intrusive than necessary
and that petitioner should have been all owed an install nent
agreenent to pay its delinquent taxes. For the reasons stated,
we di sagree on both counts. M. Dickerson did not act
arbitrarily or capriciously, nor did she |l ack sound basis in | aw,

nor was her decision unjustifiable in the light of the facts and
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circunstances in front of her. She did not, therefore, abuse her
di scretion in recommending that the lien remain and that
respondent may continue with the levy. See WIlIlis v.

Conmi ssioner, T.C. Menp. 2003-302.

Respondent is entitled to summary judgnent in his favor.

An appropriate order of

dism ssal for lack of jurisdiction

with respect to 2004 and an order

and decision will be entered.




