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Ps paid tuition and fees of $27,283 to two Jew sh
day schools for the religious and secul ar educati on of
their five children in 1995. That anount includes $175
that Ps paid separately for an after-school Othodox
Jewi sh education class (Mshna) for one of their
chi |l dren.

Ps contend that they may deduct $15, 000 of those
paynments as a charitable contribution under sec. 170,
|. R C, and that they are not liable for the accuracy-
related penalty under sec. 6662, |I.R C

Hel d: None of Ps’ paynents for tuition, fees, and
M shna cl asses in 1995 are deductible as charitable
contri butions.

Hel d, further, Ps are not liable for the accuracy-
related penalty under sec. 6662, |I.R C
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Jeffrey I. Zuckerman, for petitioners.

Louis B. Jack, Sherri WIlder, and Julie E. Vandersluis, for

respondent.

COLVIN, Judge: Respondent determ ned a deficiency of
$10,198 in petitioners’ Federal incone tax for 1995 and an
accuracy-rel ated penalty of $2,040 under section 6662(a)."*

After concessions,? the issues for decision are:

1. Wether petitioners may deduct as a charitable
contribution $15,000 of the $27,283 in tuition and fees they paid
in 1995 to Orthodox Jew sh day schools for the secular and
religi ous education of their five children, including $175 they
paid to one of the schools for Mshna classes. W hold that they
may not.

2. \Wether petitioners are liable for the accuracy-rel ated
penalty for 1995 because they deducted tuition paynents for their
children’s secular and religious education. W hold that they

are not.

1 Unl ess otherw se specified, section references are to the
| nternal Revenue Code as anended, and Rule references are to the
Tax Court Rules of Practice and Procedure.

2 Respondent concedes that petitioners are not liable for
addi tional self-enploynent tax. Thus, petitioners are not
entitled to a self-enploynent tax deduction.
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FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.

A. Petitioners

1. Petitioners' Famly and Reli gi on

Petitioners lived in North Hollywod, California, when they
filed the petition in this case. During 1995 M chael Skl ar
(petitioner) was a self-enployed certified public accountant.
Petitioner Marla Sklar (Ms. Sklar) was a teacher. Petitioners
are Othodox Jews.

During 1995, petitioners had five children of school age.
W refer to themby their initials: HS, T.S., MS., AS., and
another T.S. It is inportant to petitioners to pass to their
children a devotion to their Jew sh faith.

2. School s Attended by Petitioners’ Children

Petitioners have educated all of their children at Enmek
Hebr ew Acadeny (Enek) and Yeshiva Rav | sacsohn Torath Eneth
Acadeny (Yeshiva Rav |Isacsohn), private Othodox Jew sh day
schools in the Los Angel es area that provide classes for boys and
girls frompreschool through eighth grade.

During the 1994-95 and 1995-96 school years (the school
years in issue), petitioners’ children attended the schools and

grade levels as foll ows:



School School Year

Child At t ended Jan. -June 1995 Sept.-Dec. 1995
H. S. Yeshi va Rav | sacsohn 7t h 8th

T.S. Enmek 6t h 7t h

M S. Emek 4t h --

Yeshi va Rav | sacsohn -- 5th

A. S. Emek 1st 2d

T. S Emek none pr eschool
3. Petitioners’ Educational Goals and Val ues

Petitioners did not consider sending their children to any
school other than an Orthodox Jew sh school. Petitioners sent
their children to Enmek and Yeshiva Rav | sacsohn because they
deeply believe that they should provide their children with an
Ot hodox Jew sh education in an O'thodox Jew sh environment.
Petitioners were primarily concerned with the religious conponent
of their children’ s education, but they were also interested in
the quality of their secul ar education.

B. Emek and Yeshi va Rav | sacsohn

1. Gener al

During 1995, Enek and Yeshiva Rav |sacsohn were exenpt from
Federal inconme tax under section 501(c)(3) and qualified as
organi zati ons described in section 170(b)(1)(A(ii); i.e., an
educati onal organization which normally maintains a regul ar
faculty and curriculumand normally has a regularly enroll ed body
of pupils or students in attendance at the place where its

educational activities are regularly conducted.
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Enmek and Yeshiva Rav |sacsohn gave their students daily
exposure to Jewi sh heritage and values. Students at Enek and
Yeshi va Rav | sacsohn were required to adhere to traditional
Ot hodox Jewi sh dress codes.

In 1994, the Bureau of Jew sh Education of Geater Los
Angel es® nandated that all Jew sh day schools in the Los Angel es
area obtain academ c accreditation by 2000.4 The Wstern
Associ ation of Schools and Coll eges, Inc. (WASC), is a regional
associ ation which accredits public and private schools, colleges,
and universities in the United States. Yeshiva Rav |sacsohn
becane a candi date for academ c accreditation by WASC on May 5,
1992. Enek becane a candidate for academ c accreditation by WASC
on June 28, 1995. WASC granted academ c accreditation to both
school s after they conpleted a 3-year self-study program
Yeshi va Rav | sacsohn was accredited as of July 1, 1996, and Enek
was accredited on July 1, 1998. Both schools were engaged in the
accreditation process during part or all of 1995. Their

accreditation was based in part on their prograns during 1995.

3 The Bureau of Jewi sh Education of Geater Los Angel es
provi des educational support services and financial assistance to
Jew sh day schools in the Los Angel es area and i nposes
eligibility requirenents on schools seeking its support.

4 Accreditation certifies to other educational institutions
and to the general public that an institution neets established
criteria or standards.
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Bot h school s earned accreditation for 6 years, which is the
maxi mum peri od of accreditation awarded by WASC.

2. Enek

a. Gener al

In 1995, Enmek believed its forenost goal was to help its
students devel op a devotion to Jewi sh heritage and val ues. Enek
sought to provide a thorough and wel | -bal anced curriculumin both
Torah and secul ar studies so every student could succeed, upon
ei ght h grade graduation, in the nost rigorous yeshiva high
school s and other institutions of higher |earning.

Boys and girls had separate classes, |lunch, and recess at
Emek because of Orthodox Jewi sh religious considerations.

b. Rel i gi ous St udi es

The religious courses and periods of instruction at Enek
were virtually the same for both of the school years in issue.
On Monday t hrough Thursday, boys had prayers from8 to 9 a.m and
religious classes from9 a.m to 12:20 p.m The school day was
conpressed on Friday to permt an early dism ssal so that the
students could be home in tinme for the Sabbath (which begins on
Friday at sunset). On Friday, boys had religious classes from?9
to 11:40 a. m

Grls had norning prayers each day from8:15 to 9 am On
Monday t hrough Thursday, girls had four periods of Judaic studies

and afternoon prayers from1l to 4:30 p.m On Friday, girls had
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Judai c studies from11:40 a.m to 12:10 p.m, followed by |unch
from12:10 to 12:30 p.m and recess from12:30 to 12:45 p.m and
three periods of Judaic studies from12:45 to 2:30 p. m

C. Secul ar St udi es

Emek aspired to provide a high-quality secul ar studies
program On Monday through Thursday, boys had five secul ar
classes froml1l to 4:.30 p.m On Friday, boys had four secul ar
classes from12:10 to 2:30 p. m

On Monday t hrough Thursday, girls had four periods of
secular studies from9 to 11:40 a.m After lunch and recess on
Monday through Thursday, girls had another period of secul ar
studies from12:20 to 1 p.m On Friday, girls had four periods
of secular studies from9 to 11:40 a. m

Enmek had conputer | aboratories for its elenentary and junior
hi gh school students. Enmek did not have an el enentary science
enri chnment teacher, a nusic appreciation teacher, or a full-tinme
librarian. Enek’s elenentary students did not have use of a
gymmasi um  They shared outdoor facilities with a nearhby
synagogue. Enek’s junior high school students had athletic
facilities at Sherman Gaks, California.

d. St andar di zed Testi ng

During 1995, Enek adm nistered the California Test of Basic
Skills (CTBS) to its students. The CIBS is a grade-|evel -

specific, nationally norned test of |anguage skills, mathematics,
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soci al studies, history, and science. Enmek invited parents to
come to the school to reviewtheir children’s CTBS scores so that
they could learn their children’s strengths and needs. Enek al so
told each parent the percentile scores earned by each grade
| evel .

e. M shna O ass at Enek

One of petitioners’ children attended a M shna class at Enek
during the first half of 1995, for which petitioners paid a
separate fee of $175. Mshna is part of the Jewi sh oral |aw and
is divided into six orders. The goal was for each boy to
conpl ete one order each year and to conplete all six orders
before conpletion of eighth grade.

The M shna class was held for an hour after school
and for an hour on Sunday. The M shna class at Enek was not part
of the regular curricul um

3. Yeshi va Rav | sacsohn

a. Gener al
In 1995, the primary goal of Yeshiva Rav |sacsohn was to
educate its students in the tenets of the Jewish faith. Yeshiva
Rav | sacsohn sought to provide a thorough and well -bal anced
curriculum consisting of Othodox Judai smand secul ar studi es.
An addi tional goal of Yeshiva Rav |sacsohn was to prepare its

students for matriculation to yeshiva high schools and to attend
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a college or semnary. Yeshiva Rav |sacsohn made a concerted
effort to shelter its students from snoking, alcohol, and drugs.
Boys and girls at Yeshiva Rav |sacsohn occupied separate
canpuses with separate principals and had no cl asses together.
There were no joint prograns, and there was no tine overlap in
common facilities such as the library.

b. Rel i gi ous St udi es

In 1995, fifth grade boys had norning prayer and Judaic
studies from8:25 a.m to 2 p.m on Mnday through Thursday
(1 ncluding an hour for lunch and recess), from8:25 a.m to 12
p.m on Friday, and from9 a.m to 1 p.m on Sunday w th about 45
m nutes per day for prayer. In 1995, eighth grade girls began
the day at 8:25 a.m wth prayer, followed by classes in
religious studies until 12:15 p.m on Mnday through Thursday,
and until 11:30 a.m on Friday.

C. Secul ar St udi es

In 1995, fifth grade boys had secular studies from2 to 5
p.m on Mnday through Thursday, and from 12 to 1:30 or 2:30 p. m
on Friday, depending upon the tine of year.

In 1995, from Monday to Thursday, seventh and ei ghth grade
girls had four periods of secular studies per day from12:55 to
4:30 p.m, wth afternoon prayer from2:30 to 2:40 p.m, and
recess from2:40 to 2:55 p.m Grls had two periods of secul ar

study on Fridays.
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Yeshi va Rav | sacsohn had no science | aboratory. The school
had a cart with science materials. Yeshiva Rav |sacsohn had no
conputer room or gymnasium Students played in school hallways
and the parking lot. Students were sonetines taken to a nearby
par k.

4. Tuition and Fees at Enek and Yeshi va Rav | sacsohn

During the school years in issue, Enek and Yeshiva Rav
| sacsohn required petitioners to pay tuition, registration, and
certain other fees in order for their children to attend cl asses.
Emek and Yeshiva Rav | sacsohn required petitioners to sign an
agreenent promsing to pay the tuition and to give to each school
post dat ed checks covering all tuition and fees for the upcom ng
school year.

Bot h Emek and Yeshi va Rav | sacsohn provided tuition
di scounts to famlies based on financial need. Both schools
required parents seeking financial aid to submt detailed
financial information to the scholarship commttee for each
school. Enek and Yeshiva Rav |sacsohn provided early
regi stration discounts, sibling discounts, and faculty di scounts.
Petitioners did not seek or receive financial assistance from
Emek or Yeshiva Rav |sacsohn for the school years in issue.

An Ot hodox Rabbinic ruling precluded either school from
expel ling students fromthe Jew sh studies programduring the

school year for nonpaynent of tuition. However, the ruling did
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not apply to expul sion from secular studies or to registration
for the follow ng school year. The schools could refuse to
regi ster a student whose tuition paynents were delinquent.

If a student’s tuition paynents becane delinquent, e.g., if
a tuition check was not honored by the bank, both Enmek and
Yeshi va Rav | sacsohn woul d send | etters demandi ng paynent or
threatening to bar the student from attendi ng secul ar cl asses.

The annual inconme fromtuition and registration fees for
both schools typically covers about 65 to 75 percent of that
school s annual operating expenses. The rest of the annual
operating expenses are funded wth grants fromthe Bureau of
Jewi sh Education, interest incone, and other fundraising.

C. Petitioners’ Paynments of Tuition and Fees

During 1995, petitioners paid a total of $27,283 to Enek and
Yeshiva Rav |sacsohn for tuition, registration and ot her

mandatory fees, and M shna cl asses as foll ows:

Paynent Enek Yeshi va Rav | sacsohn
Tuition $16, 043 $8, 050
Regi stration fees 900 400
M shna cl asses 175 - 0-
O her 1, 215 500
Tot al 18, 333 8, 950
D. Petitioners’ Tax Returns
1. 1991

Petitioners filed an anended tax return for 1991 i n Decenber

1993, in which they deducted as a charitable contribution a
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portion of the tuition paynents they made in 1991 to their
children’s schools. Respondent apparently believed that
petitioners were Scientol ogi sts, because in February 1994
respondent wote to petitioners to request verification of their
paynments to the Church of Scientology. By letter to respondent
in May 1994, petitioner stated that the deductions were based on
tuition he had paid for religious education for his children.

I n August 1994, respondent sent a letter to petitioners,
again erroneously stating that petitioners’ paynents were to the
Church of Scientology. Petitioner telephoned the author of that
letter to say that he was not a Scientologist. By letter dated
Novenber 7, 1994, respondent told petitioners that respondent
allowed in full their claimfor a refund for 1991.

2. 1992-94

Petitioners filed an anended 1992 return and a 1993 return
in which they deducted part of their children’s tuition as a
charitable contribution. Petitioners received a refund based on
t he anended 1993 return, and respondent did not disallow the
deduction clained on their 1993 return.

Petitioners deducted 55 percent of their paynents to Enek
and Yeshiva Rav | sacsohn as a charitable contribution deduction
for 1994. Petitioners described the deduction on a Form 8275,
D scl osure Statenent, attached to their 1994 return. Respondent

exam ned petitioners’ 1994 tax return and di sal |l owed the
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charitable contribution deduction. Litigation relating to
petitioners’ 1994 return is discussed bel ow at paragraph E

3. 1995

Petitioners tinely filed their 1995 Federal incone tax
return on October 15, 1996. Petitioners deducted $24,421 as a
charitable contribution for 1995, including $15, 000 which
petitioners attributed to the cost of their children's religious
education at Enek and Yeshiva Rav |sacsohn during 1995. That
anount ($15,000) is 54.97 percent (referred to here as 55
percent) of the total anmount of tuition and fees that petitioners
paid to Enek and Yeshiva Rav |sacsohn during 1995. Petitioners
did not file a Form 8275 or otherw se describe their paynent on
their 1995 return. Respondent had petitioners’ 1994 return under
exam nation when petitioners filed their 1995 return.

Pursuant to petitioner’s request, Enek and Yeshiva Rav
| sacsohn issued letters to petitioner dated Novenber 5 and
Novenber 10, 1997, respectively, in which each school estimted
that 45 percent of the education provided to petitioners’
children was secul ar and 55 percent was religious.

E. Litigation Relating to Petitioners’ 1994 Return

Petitioners filed a petition with the Court chall enging
respondent’s notice of deficiency for 1994. |In Sklar v.

Comm ssioner, T.C Meno. 2000-118 (Sklar 1), this Court held that

petitioners could not deduct as charitable contributions anmunts
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for tuition and fees that they paid for their children’s
religious education that year. Qur decision was affirmed on
appeal by the U S. Court of Appeals for the Ninth Crcuit in
Sklar v. Conmm ssioner, 282 F.3d 610 (9th Cr. 2002), anending and

superseding 279 F.3d 697 (9th Gr. 2002).
OPI NI ON

A. VWhet her Petitioners May Deduct Tuition and Fees They Paid to
O thodox Jewi sh Day Schools During 1995

1. Petitioners’ Contentions

Petitioners contend that they nay deduct as a charitable
contribution $15,000 of the $27,283 they paid to Emek and Yeshiva
Rav | sacsohn in 1995.5 They deducted about 55 percent of those
paynments because that was the portion of the school day that each
school estimted was devoted to religious studies.

Petitioners contend that: (a) The religious education that
Enmek and Yeshiva Rav |sacsohn provided their children is an
“intangi ble religious benefit” as defined in sections 170(f)(8)
and 6115, and paynents for intangible religious benefits are nmade
deducti bl e by those sections; and (b) respondent’s disall owance
of their charitable contribution deduction for tuition and fees
viol ates the Establishment C ause of the First Amendnment to the

U S. Constitution because the Conmm ssioner allows nenbers of the

5> We separately discuss whether petitioners may deduct $175
of this amount they paid for Mshna classes. See Opinion par. A-
5, bel ow.
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Church of Scientology to deduct as charitable contributions
“audi ting” and “training” paynents.?®

2. VWhet her Petitioners’ Tuition Paynents Qualify for
Deducti on Under Section 170 Pursuant to a Dual Paynent

Anal ysi s
a. | nt r oducti on

To put our consideration of petitioners’ contentions in
context, we first consider whether petitioners’ paynent of
tuition and fees is deductible under a dual paynent analysis to
the extent the paynents exceed the value of the secul ar education

received by their children. See United States v. Am Bar

Endowrent, 477 U.S. 105 (1986); Sklar v. Conm ssioner, supra at

612, 614 n.3, 621. W initially consider that issue w thout
regard to the enactnent of sections 170(f)(8) and 6115 in 1993
and the Conm ssioner’s settlenent with the Church of Scientol ogy
on Cctober 1, 1993. W then consider the effect (if any) of

t hose devel opnents on our anal ysis.

b. Backgr ound

In 1967, the Conm ssioner issued Rev. Rul. 67-246, 1967-2
C.B. 104, in response to:
an increasing nunber of instances * * * in which the

public has been erroneously advised in advertisenents
or solicitations by sponsors that the entire anmounts

6 Petitioners contend that sec. 7491(a) requires respondent
to bear the burden of proof on all factual issues in the case.
We need not deci de the point because our findings and analysis in
this case do not depend on which party bears the burden of proof.
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paid for tickets or other privileges in connection with
fund-raising affairs for charity are deductible. * * *

The exanples that the Comm ssioner cited included tickets for
charitabl e events such as banquets, balls, bazaars, concerts, and
athletic events. 1In Rev. Rul. 67-246, supra, the Comm ssioner
ruled that, where a taxpayer receives an itemof value for a
paynent to a charitable organization, (1) the paynent is not
deducti bl e unl ess the taxpayer intends to make a gift; and (2)
any deduction is limted to the excess of the paynent over the
fair market value of what is received in exchange.

Courts have al so applied those two requirenents. Thus, a
portion of a paynent is deductible as a charitable contribution
under section 170 if the followng two conditions are net:
“First, the paynent is deductible only if and to the extent it
exceeds the market value of the benefit received. Second, the
excess paynent nust be ‘made with the intention of making a

gift.”” United States v. Am Bar Endownent, supra at 117-118,

(quoting Rev. Rul. 67-246, 1967-2 C B. at 105); Sklar v.

Conmi ssi oner, supra at 621.

In United States v. Am Bar Endownent, supra at 118, the

Suprene Court said:

The sine qua non of a charitable contribution is a
transfer of noney or property w thout adequate
consideration. The taxpayer, therefore, nust at a

m ni mum denonstrate that he purposely contributed noney
or property in excess of the value of any benefit he
received in return. * * *




- 17 -
A taxpayer may not deduct a paynent as a charitable

contribution if the taxpayer receives a substantial benefit for a

paynent to a charitable organization. 1d. at 116-117; Otawa

Silica Co. v. United States, 699 F.2d 1124, 1131 (Fed. G

1983); Singer Co. v. United States, 196 . d. 90, 449 F.2d 413,

420, 422 (1971); S. Rept. 1622, 83d Cong., 2d Sess. 196 (1954).

If the size of a taxpayer’s paynent to a charity is clearly out
of proportion to the benefit received, the taxpayer nmay claima
charitable contribution equal to the difference between a paynent
to the charitable organization and the market value of the
benefit received in return on the theory that the paynent has the

“dual character” of a purchase and a contribution. United States

V. Am Bar Endowrent, supra at 117. To be deductible, a

charitable contribution nust be a gift; i.e., a transfer of
property w thout adequate consideration. Sec. 170(c); United

States v. Am Bar Endownent, supra at 118; Sklar v. Commi SssSi oner,

supra at 612.

C. Dual Paynent Theory and Tuition Paid for a Secul ar
and Rel i gi ous Educati on

It is well established that tuition paid to schools which
provi de both secular and religious education is not deductible as
a charitable contribution because it is not paid with detached
and di sinterested generosity and because the payor expects a

substantial benefit in return. Oppewal v. Commi ssioner, 468 F. 2d

1000 (1st Gr. 1972), affg. T.C. Meno. 1971-273; Wnters v.
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Conm ssi oner, 468 F.2d 778, 780-781 (2d Cr. 1972), affg T.C

Meno. 1971-290; Dedong Vv. Conm ssioner, 309 F.2d 373, 377-378

(9th Gr. 1962), affg. 36 T.C. 896 (1961); Fausner V.

Commi ssioner, 55 T.C. 620 (1971); MLaughlin v. Conmm ssioner, 51

T.C. 233 (1968), affd. per curiamw thout published opinion 23
AFTR 2d 69-1763, 69-2 USTC par. 9467 (1st Cr. 1969); Bass V.

Conmi ssioner, T.C. Menp. 1983-536; Ehrhart v. Conmm ssioner, T.C.

Menmo. 1981-567; Ryan v. Commi ssioner, T.C Meno. 1969-212; Casey

v. Conm ssioner, T.C. Menpb. 1965-282; Haak v. United States, 451

F. Supp. 1087 (WD. Mch. 1978); see Brotnman v. Conm Ssioner,

T.C. Meno. 1977-65.

In DeJong v. Conmm ssioner, supra, decided by the Court of

Appeals for the Ninth Grcuit, the taxpayer nmade paynents to a
religious organi zati on which operated a school which inposed no
explicit tuition charges. Part of the paynment was deducti bl e as
a charitable contribution because the paynent exceeded the anount
apparently expected to be paid by the parent to cover the
school’s estinmated cost per student of operating the secul ar and
religious educational prograns of the school. 1d. at 379. That
kind of excess is not in dispute here; the only anounts in

di spute here were paid for tuition and fees. The Court of
Appeal s in DedJong did not allow a charitable contribution
deduction for tuition paid for either the secular or the

religious education.
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d. Absence of Charitable |Intent

Li ke the taxpayers in the cases just cited, petitioners
received a substantial benefit for their tuition paynents. W
next consider whether petitioners had any charitable intent in

paying their children’s tuition. See United States v. Am Bar

Endownent, 477 U. S. at 117-118; Sklar v. Conmni ssioner, 282 F.3d

at 612. Petitioners do not so claim and, as discussed next, the
record shows they could not have made that clai msuccessfully.

In Sklar v. Conm ssioner, supra at 621, the Court of Appeals

said that petitioners did not show that “any dual paynents they
may have nmade exceeded the market val ue of the secul ar education
their children received’”; i.e., “the cost of a conparable secul ar
education offered by private schools”. The Court of Appeals also
said petitioners had “failed to show that they intended to nmake a
gift by contributing any such ‘excess paynent’” and thus could

not prevail under United States v. Am Bar Endownrent, supra. |d.

The parties introduced into evidence information about
tuition costs and qualitative aspects of private schools,
primarily in the Los Angel es area. The record supports the
conclusion that tuition at Enmek and Yeshiva Rav |sacsohn is
hi gher than the average tuition at Los Angeles area Catholic
school s, but equal to or |ower than average tuition at other Los

Angel es area Orthodox Jewi sh schools (Onhr Eliyahu Acadeny and
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Yavneh Hebrew Acadeny), other Jewi sh day schools, and private
school s which do not provide religious education.’

Petitioners’ expert opined about the market value of a
secul ar education provided by Enek and Yeshiva Rav |sacsohn. He
apparently was proceeding fromthe assunption that a dual
paynments analysis applies in this case; i.e., that petitioners
may deduct the excess of the tuition they paid over the market
val ue of a secul ar education at Enek and Yeshiva Rav |sacsohn.
However, nore fundanentally, the record speaks to whether a dual
paynments analysis applies in this case at all.

Petitioners nust have a charitable intent to be entitled to
a deduction under section 170 for part of their tuition paynents.

See Sklar v. Conm ssioner, supra at 612; see also sec. 170(c);

United States v. Am Bar Endownent, 477 U.S. at 117-118. On the

basis of evidence in the record regarding tuition at various Los

" The record al so suggests several factors that may bear on
the value of an el enentary and secondary education, such as
teachers’ salaries and seniority, whether teachers are certified,
and student-teacher ratios; the anount of tine students spend in
cl asses and whether classes are held in the norning or afternoon
or at different levels of difficulty; whether the school is
accredited; the quality of libraries and facilities such as
conput er science and | anguage | aboratories, playgrounds and
athletic facilities, and nusic and art facilities; nearness of
the school to the student’s honme; average standardi zed test
scores; dress codes, personal safely of students, and preval ence
of disciplinary problens; the success of the students at gai ning
adm ssion to secul ar coll eges; whether the school teaches the
religion of the parents; and the percent of tuition devoted to
adm ni stration costs.
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Angel es area schools we conclude: (1) Sonme schools charge nore
tuition than Enek and Yeshiva Rav |sacsohn, and sone charge |ess;
and (2) the anmount of tuition petitioners paid is unremarkable
and is not excessive for the substantial benefit they received in
exchange; i.e., an education for their children. Thus,
petitioners have not shown that any part of their tuition
paynments was a charitable contribution, and this case is
i ndi stinguishable fromthose cited at par. B-2-c.

3. Whet her Sections 170(f)(8) and 6115 Authorize

Charitable Contributi on Deductions for Tuition Paynents
to Schools Providing Religious and Secul ar Educati on

Petitioners contend that, under sections 170(f)(8) and 6115
as enacted in 1993, a portion of tuition paynents to schools
providing a religious and secul ar education is deductible as a
charitable contribution.

a. Backgr ound

Sections 170(f)(8) and 6115 were enacted under the Omi bus
Budget Reconciliation Act of 1993, Pub. L. 103-66, secs. 13172
and 13173, 107 Stat. 455, to address “difficult problens of tax

adm ni stration”® associ ated with taxpayers’ deductions of

8 See H Rept. 103-111, at 785 (1993), 1993-3 C. B. 167,
361, which states in pertinent part:

Difficult problenms of tax adm nistration arise
W th respect to fundraising techniques in which an
organi zation that is eligible to receive tax deductible
contributions provides goods or services in
consideration for paynents fromdonors. Organizations
(continued. . .)
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charitable contributions in connection wth fund-raising events
involving quid pro quo transactions. To enhance taxpayer
conpliance in this area, Congress inposed (a) a new

substanti ati on requirenent under section 170(f)(8),° and (b) a

8. ..continued)

t hat engage in such fundraising practices often do not
informtheir donors that all or a portion of the anmount
paid by the donor may not be deductible as a charitable
contribution.

® Sec. 170(f)(8) provides in pertinent part:

(A) General rule.--No deduction shall be all owed
under subsection (a) for any contribution of $250 or
nmore unl ess the taxpayer substantiates the contribution
by a contenporaneous witten acknow edgnent of the
contribution by the donee organi zation that neets the
requi renents of subparagraph (B)

(B) Content of acknow edgnent.--An acknow edgnent
nmeets the requirenents of this subparagraph if it
i ncludes the follow ng information:

(i) The amount of cash and a description
(but not value) of any property other than
cash contri but ed.

(11) Whether the donee organization
provi ded any goods or services in
consideration, in whole or in part, for any
property described in clause (i).

(ti1) A description and good faith
estimate of the value of any goods or
services referred to in clause (ii) or, if
such goods or services consist solely of
intangi ble religious benefits, a statenent to
that effect.

For purposes of this subparagraph, the term*®intangible

religious benefit” nmeans any intangible religious

benefit which is provided by an organi zati on organi zed
(conti nued. ..
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new di scl osure requi renent on charitabl e organizati ons under
section 6115.1°

Section 170(f)(8) generally requires a taxpayer claimng a

charitabl e contribution deduction greater than $250 to

°C...continued)

exclusively for religious purposes and which generally
is not sold in a cormmercial transaction outside the
donative context.

10 Sec. 6115 provides:

SEC. 6115. DI SCLOSURE RELATED TO QUI D PRO QUO
CONTRI BUTI ONS.

(a) Disclosure requirenment.--I1f an organi zation
described in section 170(c) (other than paragraph (1)
thereof) receives a quid pro quo contribution in excess
of $75, the organization shall, in connection with the
solicitation or receipt of the contribution, provide a
witten statenent which--

(1) informs the donor that the anmount of the
contribution that is deductible for Federal incone tax
purposes is limted to the excess of the amount of any
nmoney and the val ue of any property other than noney
contributed by the donor over the value of the goods or
servi ces provided by the organi zation, and

(2) provides the donor with a good faith
estimate of the value of such goods or services.

(b) Quid pro quo contribution.--For purposes of
this section, the term*®“quid pro quo contribution”
means a paynment nmade partly as a contribution and
partly in consideration for goods or services provided
to the payor by the donee organization. A quid pro quo
contribution does not include any paynent nmade to an
or gani zati on, organi zed exclusively for religious
purposes, in return for which the taxpayer receives
solely an intangible religious benefit that generally
is not sold in a cormmercial transaction outside the
donative context.
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substanti ate the deducti on by obtaining a contenporaneous witten
acknow edgnent of the contribution fromthe charitable
organi zation, including an estimate of the value of any goods or
services that the charitable organization provided to the
t axpayer. Under section 6115, a charitable organization that
receives a quid pro quo paynent in excess of $75 nust informthe
t axpayer that any charitable contribution deductionis limted to
the difference between the value of any noney or property
transferred to the charitable organi zati on and the val ue of any
goods or services that the taxpayer received fromthe charitable
or gani zati on.

Sections 170(f)(8) and 6115 except certain intangible
religious benefits fromthe substantiati on and di scl osure
requi renents described above. Sections 170(f)(8) and 6115
provide, inter alia, that if a charitable organization is
organi zed exclusively for religious purposes and provi des solely
an intangi ble religious benefit to a taxpayer in exchange for a
paynment, the charitable organi zati on need not assign a value to
the intangible religious benefit.

b. Petitioners’ Contentions

Petitioners contend that (1) sections 170(f)(8) and 6115
make tuition paynents to religious schools deductible to the
extent the paynents relate to religious education, (2) the

religious education that Enmek and Yeshi va Rav | sacsohn provided
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to their children was an intangi ble religious benefit as defined
in those sections, and (3) their tuition paynents are deductible
to the extent that the paynents exceed the value of the secul ar
education their children received.' Petitioners also contend
that they need not show that they intended to make a gift or
contribution to Enmek and Yeshiva Rav | sacsohn.
C. Anal ysi s

We di sagree. Congress did not change what is deductible
under section 170 in these 1993 statutory changes. Neither
sections 170(f)(8) and 6115 nor the acconpanying | egislative
hi story suggests that Congress intended to expand the types of

paynments that are deductible as charitable contributions under

11 Petitioners aver:

if a taxpayer pays $100 to his church and
receives in return a book that could be

pur chased in any bookstore for $20 plus the
right to sit in a certain pew at the church
$80 is deductible as a charitable
contribution to the church, regardl ess of
whet her having the right to sit in that pew
is wrth $80 or nore to the taxpayer, because
that right is only an intangible religious
benefit. Simlarly here, to the extent
petitioners’ dual paynents to the schools
exceeded the value of the secul ar studies

t hey purchased, those paynents are deductible
as charitable contributions notw thstandi ng
that petitioners received religious
educations for their children worth that
excess, because those religious educations
are only intangible religious benefits.
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section 170'2 or that Congress intended to overturn the long line
of cases (cited above) holding that no part of tuition paid to
religious schools is deductible as a charitable contribution.?®
We believe that, if Congress had intended to overturn decades of
casel aw di sall owi ng charitable contribution deductions for
tuition paynents to schools providing a religious and secul ar
educati on, Congress woul d have nade such an intention clear. It

did not.

12 See H Conf. Rept. 103-213, at 566 (1993), 1993-3 C. B
393, 444, stating that the sec. 6115 disclosure requirenent “does
not apply to transactions that have no donative elenent (e.g.,
sal es of goods by a nuseumgift shop that are not, in part,
donations).” Thus, a charitable organization need not make a
sec. 6115 disclosure if the taxpayer did not intend to make a
gift.

13 See H Conf. Rept. 103-213, supra at 566 n.34, 1993-3
C.B. at 444, stating that the exception to the substantiation
requi renent for an intangible religious benefit “does not apply,
for exanple, to tuition for education |eading to a recogni zed
degree, travel services, or consunmer goods.” Along the sane
lines, H Rept. 103-111, supra at 786 n.170, 1993-3 C.B. at 362,
st at es:

The commttee intends that, in the case of
religious organizations, a quid pro quo contribution
(for purposes of the substantiation and disclosure
requirenents) is limted to an exchange of goods or
services that are generally avail able on a comerci al
basis, or advertised for an established price (e.qg.,
tuition, travel and entertainnent, and consuner goods).
No inference is intended, however, whether or not any
contribution outside of the scope of the bill’s
substantiation or reporting requirenents is deductible
(in full or in part) under the present-law requirenents
of section 170.
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The exception to the substantiation and di scl osure
requirenents in sections 170(f)(8) and 6115 for intangible
religious benefits does not apply to the educational services at
i ssue here. The exception applies only where the organization is
organi zed exclusively for religious purposes. Petitioners
contend that Enek and Yeshiva Rav | sacsohn were organi zed and
existed solely for the religious purpose of allow ng Jew sh
parents to fulfill their religious obligation to teach their
chil dren Torah, which includes providing a secular education in
an Orthodox Jewi sh environnent.

We di sagree that Enek and Yeshiva Rav |sacsohn were
organi zed exclusively for religious purposes. Enek and Yeshiva
Rav | sacsohn were organi zed and operated to provide both a
secular and a religious education. The Comm ssioner granted both
school s exenptions fromtax under section 501(c)(3), and both
schools qualify as charitable organi zati ons described in section
170(b) (1) (A (ii), which pertains to educational organizations. A
substantial part of each day was spent on secul ar studies.
Petitioners concede that the education their children received in
1995 at Enek and Yeshiva Rav |sacsohn net educati onal
requi renents inposed by the State of California. Both schools
were accredited by nonreligious accrediting agencies based in

part on their secul ar educational prograns.
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Petitioners contend that Emek and Yeshiva Rav | sacsohn were
organi zed exclusively as religious organi zati ons because
respondent excused both fromfiling Fornms 990, Return of
Organi zati on Exenpt From I ncone Tax.!'* W disagree.

Organi zati ons exenpt fromtax under section 501(a) generally are
required to file Fornms 990. Sec. 6033(a)(1l). However, churches,
exenpt organi zations with gross receipts of not nore than $5, 000,
and exclusively religious activities of any religious order are
exenpt fromthat requirenent. The Comm ssioner may relieve any
exenpt organization fromfiling a return where the Conm ssi oner
determnes that filing is not necessary to the efficient

adm nistration of the internal revenue laws. Sec. 6033(a)(2)(B)

Enek and Yeshiva Rav |sacsohn do not qualify for the
exception to the general filing requirenent provided in section
6033(a)(2)(A). Neither school is a church, an exenpt
organi zation with gross receipts of not nore than $5,000, or a
religious order. Gven that Enmek and Yeshiva Rav |sacsohn were
treated as charitabl e organi zati ons described in section
170(b) (1) (A (ii), i.e., educational organizations, we infer that
t he Comm ssi oner exercised discretion under section 6033(a)(2)(B)

to except Enek and Yeshiva Rav |sacsohn fromfiling Fornms 990.

14 Petitioners rely in part on a letter fromrespondent’s
counsel to petitioners’ counsel that petitioners attached to
their reply brief. Because the letter in question was not
offered into evidence at trial, the letter was returned to
petitioners unfiled and is not part of the record.
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Enmek and Yeshiva Rav |sacsohn provided a religious and
secul ar education for their students. Regardless of petitioners’
reasons for choosing to educate their children at Enek and
Yeshi va Rav | sacsohn, those schools did not provide exclusively
religi ous services.?

4. Whet her the Agreenent Reached Between the Internal

Revenue Service and the Church of Scientology in 1993
Affects the Result in This Case

I n Hernandez v. Conmm ssioner, 490 U. S. 680, 702 (1989), the

U S. Suprene Court held that the record did not support the
taxpayer’s claimof entitlenment to deduct as charitable
contributions paynents to the Church of Scientology for what the
Church of Scientology calls auditing and training. However, the
parties stipulated that an agreenent dated Cctober 1, 1993,

bet ween t he Conmm ssioner and the Church of Scientol ogy settled
several |ongstanding issues. According to a letter sent to
petitioners in 1994 fromthe chief of the adjustnments branch,
Fresno Service Center, the settlenent agreenent between the

Comm ssi oner and the Church of Scientology allows individuals to

15 Petitioners point out that the 1993 | egislative history
states that the exception in secs. 170(f)(8) and 6115 for
i ntangi ble religious benefits does not apply to education | eading
to a recogni zed degree. Petitioners contend that the secul ar
educati on provided by Enek and Yeshiva Rav | sacsohn does not | ead
to a recogni zed degree. In light of our conclusion that secs.
170(f)(8) and 6115 are substantiation and di scl osure provisions,
we need not consider this contention further.
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claim as charitable contributions, 80 percent of the cost of
qualified religious services.

Petitioners contend that, because of that closing agreenent,
the Comm ssioner is constitutionally required to allow a
deduction for tuition paid to schools that provide religious and
secul ar education to the extent that the tuition paid exceeds the
val ue of the secul ar education. Petitioners contend that the
religious education that the Jewi sh day schools provide in
exchange for tuition is jurisprudentially indistinguishable from
the auditing and training that the Church of Scientol ogy provides
to its nmenbers in exchange for a fixed fee.

The U. S. Court of Appeals for the Ninth GCrcuit previously
rejected petitioners’ argunments about the Church of Scientol ogy

in Sklar v. Conm ssioner, 282 F.3d at 619-620. Petitioners’

tuition paynments were made to schools that in part provide
secul ar educational services, not to exclusively religious

organi zations. Thus, the analysis in United States v. Am Bar

Endownent, 477 U.S. 105 (1986), controls here. W conclude that
t he agreenent reached between the Internal Revenue Service and
the Church of Scientology referred to in the letter sent to
petitioners in 1994 fromrespondent’s Fresno Service Center does

not affect the result in this case. 6

¥ |n Sklar v. Comm ssioner, 282 F.3d 610, 612 n.3 (9th
Cr. 2002), affg. T.C. Meno. 2000-118, the U. S. Court of Appeals
(continued. . .)
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5. VWhet her Petitioners May Deduct Their Paynent for M shna
Cl asses

Petitioners contend that they nay deduct as a charitable
contribution the $175 that they paid for Mshna classes that Enek
provi ded separately fromits regular classes and charged
separately fromits regular tuition and fees. W disagree.

Petitioners’ paynent for Mshna classes at Enek is not nade
deducti ble nerely because Enek offers those cl asses separately
fromtheir regular educational progranms, and Enek charges, and
petitioners pay, separately from Enek’s other charges.
Petitioners did not intend those paynents to be a contribution or
gift to Enek within the neaning of section 170(c).?'’

6. Concl usi on

We conclude that petitioners are not entitled to a

charitable contribution deduction under section 170 for any part

18(, .. continued)
said it is strongly inclined to the view that sec. 170 was not
anended in 1993 to permt deductions for which the consideration
is intangible religious benefits, and that Hernandez v.
Conmm ssi oner, 490 U. S. 680, 702 (1989), is still controlling.
That court also said that it need not rule definitively on this
poi nt because petitioners’ clains did not neet the requirenents
for partial deductibility of dual paynents established by United
States v. Am Bar Endownent, 477 U.S. 105 (1986). Simlarly, we
have decided this case by applying United States v. Am Bar
Endowrent, supra.

7 Emek is an educational organization, not a religious
organi zation. W need not consider under what circunstances
paynments to a religious organization for religious instruction
are deducti bl e.
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of the tuition, including the fee for Mshna cl asses, they paid
to Emek or Yeshiva Rav |sacsohn in 1995.18

B. VWhet her Petitioners Are Liable for the Accuracy-Rel ated
Penal ty

Respondent contends that petitioners are liable for the
accuracy-rel ated penalty under section 6662 for deducting $15, 000
of their tuition. W disagree.

Taki ng i nto account respondent’s concession, petitioners’
tax understatenent is $3,209. That amount is not substantial for
pur poses of section 6662 because it does not exceed the greater
of 10 percent of the anpbunt required to be shown or $5,000. See
sec. 6662(d)(1)(A).

Respondent contends that petitioners knew that they | acked a
reasonabl e basis for claimng the disall owed deductions because,
unlike the return they filed for 1994, petitioners did not file a
Form 8275 or otherwi se call attention to the deduction. W
di sagree. Respondent permtted simlar deductions for
petitioners’ 1991, 1992, and 1993 tax returns.

Petitioners tinely filed their 1995 return on Cctober 15,
1996. Petitioners’ 1994 return was being audited when they filed
their 1995 return pursuant to an extension on Cctober 15, 1996.

Petitioners filed their petition in Sklar |I on January 27, 1997.

8 |n light of our conclusion, we need not decide whether
petitioners conplied with substantiation requirenents inposed by
sec. 170(f)(8).
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Deci sion was entered in that case on April 5, 2000, and affirmed
early in 2002. Thus, when they filed their 1995 return,
petitioners knew that respondent had allowed themto claim
simlar deductions for 1991-93, and they knew their 1994 return
was being audited; but they did not know they would not prevail
on this issue for 1994. Under these circunstances, we conclude
that petitioners had a reasonable basis for claimng the
deductions that respondent disallowed, and that petitioners
believed in good faith that they could deduct the $15, 000 for
tuition and M shna paynents on their 1995 return.

To reflect concessions and the foregoing,

Deci sion will be

entered under Rul e 155.

[Reporter’s Note: This Opinion was amended by Order dated February

6, 2006.]



