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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

Judge: Pursuant to section 6330(d),?! petitioner
of respondent’s determ nation to | eave the notices
petitioner’s 1986, 1987, 1988, 1989, and 1992 t ax

n pl ace.

1 Unless otherwi se indicated, all section references are to

t he | nternal

Revenue Code, and all Rule references are to the Tax

Court Rules of Practice and Procedure.
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FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine he filed the
petition, petitioner resided in Manchester, New Hanpshire.

Petitioner’'s Activities Before 1990

During and prior to 1989, petitioner was in the business of
buying, selling, and renting real estate. In 1989, the nunber of
vacancies in petitioner’s real estate increased. Petitioner sold
hi s home and exhausted all of his cash, but was unable to pay the
nortgages on the real estate he owned. The real estate was
forecl osed upon. Around this tinme, petitioner and his wife
separ at ed.

Respondent’s Assessnents and Attenpt To Coll ect Taxes

Around 1990, petitioner received a letter fromthe Internal
Revenue Service (IRS) that stated he owed $250,000 in taxes for
1987. Around Septenber 1991, Revenue O ficer Boyd Chivers was
assigned to collect taxes frompetitioner and Lafayette G| Co.?
M. Chivers’s concerns were that petitioner was not filing

returns and was not declaring noney that he earned. At that

2 Petitioner purchased Lafayette G| Co. for $50,000, and,
in 1989, sold it to Robert H cks. M. Hcks paid petitioner
$25, 000 and prom sed to pay petitioner $5,000 per nonth for 5
years. M. Hi cks never nade any of the $5,000 paynents.
Respondent’ s col | ection actions concerni ng taxes owed by
Lafayette Ol Co. are not in issue in this proceeding.
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time, petitioner was not filing tax returns because he was no
| onger earning any noney.

M. Chivers told petitioner that he had to file a 1989
income tax return. Petitioner advised M. Chivers that he had no
books or records, and he did not recall how much noney he earned
in 1989. M. Chivers instructed petitioner to estimate on the
hi gh side and report an anount |arge enough to cover the anount
petitioner had earned. M. Chivers informed petitioner that he
could go to jail if he did not file a return for 1989.

Petitioner prepared an inconme tax return for 1989 (1989
return). The only entries on the 1989 return were: Petitioner
listed two of his children as dependents; |ine 7, WAges,
salaries, tips, etc., has $1 mllion witten in and scri bbl ed
out; line 12, Business incone, lists $5 mllion; line 31,
adj usted gross inconme, lists $5 nmillion; page 2 is blank except
for petitioner’s signature, the date is listed as “9/19/91”, and
petitioner’s occupation is |listed as unenpl oyed; and the Schedul e
C, Profit or Loss From Business, lists $5 mllion of gross
recei pts or sales, no cost of goods sold, and no expenses.
Petitioner listed $5 million in income on the 1989 return because
he was drunk, he was intimdated by M. Chivers, and he did not

want to go to jail
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Petitioner gave M. Chivers the 1989 return. It was obvious
to M. Chivers that petitioner did not earn the anmobunt of noney
reported on the 1989 return and that he was drunk.

On April 7, 1992, respondent assessed incone tax, penalties,
and interest wwth respect to petitioner’s 1986, 1987, and 1988
tax years. Petitioner had the opportunity to petition the Tax
Court for 1986, 1987, and 1988, but he chose not to because he
| acked the noney to contest the proposed deficiencies.

On May 11, 1992, based upon the 1989 return filed on Cctober
4, 1991, respondent assessed $1,398,726 in inconme tax, a
$349, 681. 50 penalty, and $397,559.58 in interest with respect to
petitioner’s 1989 tax year.

On Septenber 4, 1992, respondent filed notices of Federal
tax liens regarding petitioner’s 1986, 1987, 1988, and 1989 t ax
years (1992 liens). Although the IRS tried to collect these
taxes frompetitioner, M. Chivers concluded that petitioner had
no assets, placed petitioner’s case in uncollectable status, and
cl osed the case.

On Septenber 20, 1993, based upon a return filed by
petitioner for 1992 listing $1,799.18 in adjusted gross incone,
respondent assessed $75.89 in inconme tax, a $2.27 penalty, and

$2.33 in interest with respect to petitioner’s 1992 tax year.
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Petitioner’s Activities During the M d-1990s

In the m d-1990s, petitioner obtained enpl oynent renovating
buildings. Ad friends unable to sell their properties offered
t hose properties to petitioner. The properties were placed into
one of three trusts (three trusts): Pangia Trust, Joshua
I rrevocabl e Trust, or Good Apple Trust. The trustees were a
friend of petitioner’s famly and/or one of petitioner’s
children. The beneficiaries were petitioner’s three children.

Petitioner’'s Disability and Deteriorating Health

Petitioner has been ruled permanently and totally disabl ed.
He coll ects approximately $1,400 per nonth of disability incone
from Soci al Security.

In 1999, petitioner was diagnosed with hepatitis C. He has
been hospitalized for jaundice, and he has cirrhosis of the
liver. Petitioner’s prognosis was that he had approximately a 75
percent chance of devel oping cancer within 5 years. Petitioner
wanted to resolve his problenms with the RS while he was stil
somewhat heal t hy.

Petitioner’s Subm ssion of an O fer-1n-Conpronse

On or about March 16, 2000, petitioner submtted an offer-
i n-conprom se (O C) seeking to conprom se his 1986, 1987, 1988,
1989, and 1992 Federal income tax liabilities for $5,000.
Petitioner submtted the O C on the grounds of doubt as to
collectability. O fer Specialist John Mahal aris was assigned to

investigate the O C.
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On January 10, 2001, M. Mhal aris spoke with Elizabeth
Lorsbach, an attorney at the law firmof Lotter and Bailin, P.C
She advised himthat petitioner was drunk when he submtted the
1989 return, that M. Chivers told petitioner that he had to file
a return for 1989 before M. Chivers could do anything to help
him that petitioner did not receive $5 mllion, and that
petitioner was destitute.

On January 24, 2001, M. Mhal aris was advised by M.
Chivers that petitioner’s case was put in uncollectable status.
M. Chivers told M. Mhalaris that he (M. Chivers) did not
believe that the $5 mllion listed on the 1989 return was real in
the first place.

On April 17, 2001, M. Mhalaris filed four notices of
Federal tax lien identifying the three trusts and Pangi a Asset
Managenent Corp. as petitioner’s nom nees® (noninee liens). The
nom nee liens covered the incone tax years 1986, 1987, 1988,

1989, and 1992.4 The total unpaid bal ance listed on the nom nee
liens was $6, 143, 276. 23, of which $4, 341, 486.84 was attributable
to 1989. That sane day, respondent sent petitioner a notice

pursuant to section 6320 advising himof the filing of the

3 W use the term “nom nee” throughout the opinion for
conveni ence only. W make no findings regardi ng whether the
three trusts or the corporation were nom nees of petitioner.

4 One of the nominee liens mstakenly refers to 1996
i nstead of 1986.
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nom nee liens and his right to a hearing (hearing notice). At
the tinme he received the hearing notice, petitioner was receiving
chenot her apy treatnents.

On May 9, 2001, M. Mahalaris rejected petitioner’'s OC.

Section 6330 Hearing and Deternination

On May 17, 2001, petitioner tinely filed a Form 12153,
Request for a Collection Due Process Hearing, regarding his
1986, ° 1987, 1988, 1989, and 1992 tax years (hearing request).

In the hearing request, petitioner: Disputed the nom nee status
of the trusts and corporation; noted that the I RS had pl aced
petitioner in uncollectable status; disputed the anount
respondent clainmed petitioner owed because he | acked an
opportunity to dispute the amount earlier; and noted that the $5
mllion figure listed on the 1989 return was not correct. On
July 20, 2001, petitioner’s case was assigned to Settl enent
Oficer Mchael G Blais. On January 14, 2002, M. Blais nade
the followng entry into his case activity record:
“Notwi t hst andi ng nom nee issues there still appears to be a
reasonabl e coll ection potential figure far bel ow the ful

bal ance”.

5 The hearing request lists “12/31/96” as one of the tax
periods in issue; however, this appears to be either a
t ypographi cal error that respondent treated as referring to 1986
or based upon respondent’s error contained in the nom nee |iens.
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On January 29, 2002, M. Blais conducted a section 6330
hearing (hearing) with petitioner’s representatives--M. Lotter
and Scott O Connell. M. Blais never spoke to petitioner. At
the hearing, M. Blais considered the 1989 return. On its face,
the 1989 return appeared unusual to M. Blais. M. Blais advised
petitioner’s representatives that he could not adjust or abate a
tax w thout evidence as to the anobunt of petitioner’s true inconme
for 1989. Petitioner’s representatives advised M. Blais that
petitioner had no books or records for 1989 and al so di sagreed
with the nom nee |iens.

The focus of the hearing, however, was whether petitioner’s
case could be settled through an O C, i.e., petitioner proposed
an O C as a collection alternative. Petitioner suggested a
conprom se consisting of a percentage of the equity of the
properties held in the three trusts. M. O Connell stated that
he could provide M. Blais with information that would help M.
Blais determne a settlenent figure (via an O C). Petitioner was
willing and prepared to present any docunents M. Bl ais needed.

On January 29, 2002, M. Blais made the following entry into
his case activity record: “best case scenario on nom nee | eaves
about 77K collectible * * * Ms. Lotter to determine if t/p can
raise add’l funds for OC in projected settlenent range with

hazards figured in”.
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On March 29, 2002, M. O Connell provided docunents to M.
Blais. M. Blais concluded that an O C was possi ble, but
addi tional investigation was necessary and needed to be done at a
“lonwer level”. M. Blais did not feel confortable determ ning a
settlenment figure. That sane day, M. Blais wote petitioner’s
attorneys:

| can state with reasonable certainty that sufficient

resources do not appear to exist to liquidate the ful

anmount of the delinquent tax liability. Al though, an

O fer in Conprom se appears to be a likely nethod of

resolving the dispute; the information submtted so far

is not adequate to quantify an anmount or a range of

anounts that appear acceptable. In order to fully

exhaust this nmethod of resolution | propose to return

the Ofer in Conprom se portion of ny case to the

Compl i ance function so they can fully devel op and

quantify an equity/asset position. |f an agreenent

cannot be reached at that level the Ofer may receive

addi ti onal consideration from Appeal s.
The letter concluded: *“The conplex nature and numerous
transactions regarding the O fer in Conprom se warrant additional
i nvestigative work by the Conpliance function prior to a
resol ution acceptable by both parties.” M. Blais sent the OC
to the “O C group” for additional investigation

On April 10, 2002, M. Blais prepared an Appeal s case
menorandum I n the Appeal s case nenorandum M. Blais wote:
“There is no evidence that the taxpayer had 5 mllion dollars to
purchase trust property and finance the busi ness dealings” and
t hat bankruptcy proceedi ngs “did not uncover any assets or cash

that m ght have been available to start the type of entities now
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uncovered.” The Appeal s case nenorandum concl uded: “Hazards to
t he governnents’ [sic] position appear to exist and there appears
to be sone grounds for settlenent * * * Any percentage based
settlenment is clearly beyond the reach of the taxpayer based on
the total balance of tax due and his relative inability to pay.”

On May 9, 2002, respondent issued a Notice of Determ nation
Concerning Coll ection Action(s) Under Section 6320 and/or 6330 to
petitioner regarding his 1986, 1987, 1988, 1989, and 1992 tax
years (notice of determnation). 1In the notice of determ nation,
respondent determned that the liens filed on or about April 9,
2001, % were appropriate and “will remain in full force and effect
until satisfied or unenforceable by |aw”

In discussing the OC as a collection alternative, the
attachnment to the notice of determ nation (the attachnent) noted:
“While it appears clear that the taxpayer does not have the
ability to liquidate the full armount of $7,000,000 a reasonabl e
anount coul d not be cal cul ated” and “additional investigation is
required to determ ne an acceptable offer anobunt.” The
attachnment further noted that the OC was returned to the
conpliance function for additional research and cal culation. The
attachnent also stated that petitioner disputed the $5 mllion

figure listed on the 1989 return, respondent had previously coded

6 It is unclear why the date was listed as Apr. 9, 2001,
i nstead of Apr. 17, 2001.
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petitioner’s account “currently not collectible”, and petitioner
di sputed that the trusts and corporation are the nom nees of
petitioner.

On Septenber 25, 2002, respondent nailed petitioner’s AOC
back to him The O Cis stanped in the upper |eft hand corner
“RETURNED’. A letter fromPhilip W Sullivan, O C G oup Manager,
expl ained the reason the IRS was “returning” petitioner’s QC.

The offer in conprom se can not [sic] be considered

since the taxpayer has petitioned the Tax Court for

review of the liabilities that are subject of the offer

in conprom se. The collection potential analysis that

must be perforned in evaluating the taxpayer’'s offer

may change based on the outcone of the Tax Court case.
Petitioner’s transcripts of account for 1986, 1987, 1988, 1989,
and 1992 list the OC as “rejected” on this sane date.

OPI NI ON

Sections 6320 and 6330--CGeneral Legal Principles

Section 6320 provides that the Secretary shall furnish the
person described in section 6321 with witten notice (i.e., the
hearing notice) of the filing of a notice of |lien under section
6323. Section 6320 further provides that the taxpayer may
request admnistrative review of the matter (in the formof a
hearing) within a 30-day period. The hearing generally shall be
conducted consistent with the procedures set forth in section
6330(c), (d), and (e). Sec. 6320(c).

Pursuant to section 6330(c)(2)(A), a taxpayer may raise at

the section 6330 hearing any relevant issue with regard to the
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Commi ssioner’s collection activities, including spousal defenses,
chal l enges to the appropriateness of the Comm ssioner’s intended
collection action, and alternative neans of collection. Sego v.

Commi ssioner, 114 T.C. 604, 609 (2000); Goza v. Comm ssioner, 114

T.C. 176, 180 (2000). |If a taxpayer received a statutory notice
of deficiency for the years in issue or otherw se had the
opportunity to dispute the underlying tax liability, the taxpayer
is precluded fromchall enging the existence or anmount of the
underlying tax liability. Sec. 6330(c)(2)(B); Sego v.

Conmi ssi oner, supra at 610-611; Goza v. Conmi ssioner, supra at

182-183.

When the Conmm ssioner issues a determ nation regarding a
di sputed collection action, section 6330(d) permts a taxpayer to
seek judicial reviewwth the Tax Court or a U S. District Court,
as is appropriate. |If the underlying tax liability is properly

at issue, we review that issue de novo. Sego v. Conmni ssioner,

supra at 610; Goza v. Conm ssioner, supra at 181. If the

validity of the underlying tax liability is not at issue, we
revi ew the Conmm ssioner’s determ nation for an abuse of

di scretion. Seqo v. Conm ssioner, supra at 610.

1. St andard of Revi ew

A. Petitioner’s 1986, 1987, 1988, and 1992 Tax Years

Petitioner had the opportunity to petition the Court for

1986, 1987, and 1988; however, he chose not to. Accordingly,
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petitioner cannot contest the underlying liabilities for 1986,

1987, and 1988. Sec. 6330(c)(2)(B); Sego v. Conm ssioner, supra;

Goza v. Conmm ssioner, supra at 182-183. Additionally, petitioner

did not question his underlying liability for 1992. Accordingly,
we shall review respondent’s determ nations for 1986, 1987, 1988,
and 1992 for an abuse of discretion.

B. Petitioner’s 1989 Tax Year

Petitioner did not receive a statutory notice of deficiency
for 1989. Respondent assessed petitioner’s 1989 tax based on the
1989 return. Petitioner raised the issue of his underlying
l[tability for 1989 in his hearing request and at the hearing.

Respondent argues that the underlying tax liability for 1989
is not at issue as petitioner did not raise it in the petition.
We concl ude that the | anguage of the petition is broad enough to
raise the issue of petitioner’s underlying liability for 1989.

In the petition, petitioner stated that he listed $5 million on
the 1989 return under duress and that $5 mllion did not
accurately reflect his income for 1989. Furthernore, even if it

was not raised in the petition, the issue was tried by consent.’

" \When issues not raised by the pleadings are tried by
inplied consent of the parties, the issues shall be treated as if
they had been raised in the pleadings. Rule 41(b). Parties
satisfy Rule 41(b) when they introduce the issue at trial and
acqui esce in the introduction of evidence on that issue wthout
obj ection. LeFever v. Conm ssioner, 103 T.C 525, 538-539
(1994), affd. 100 F.3d 778 (10th Cir. 1996); see also Hardin v.
Mani t owoc- Forsythe Corp., 691 F.2d 449, 456 (10th Cr. 1982).
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Rul e 41(b). Accordingly, petitioner’s underlying liability for
1989 is properly before the Court, and we review that issue de

novo.® See Sego v. Conmi ssioner, supra;, Goza v. Comm ssioner,

supra. We shall review the remai nder of respondent’s
determ nation for 1989 for an abuse of discretion. Sego v.

Conmi sSsi oner, supra.

[11. Underlyving Tax Liability

The evi dence establishes that petitioner did not receive $5
mllion in business incone in 1989.

V. Abuse of Discretion

A. Evidentiary | ssue

Respondent argues that we should be limted to the
adm ni strative record in deciding whether the settl enent
of ficer abused his discretion. At trial, respondent objected to
the introduction of evidence offered by petitioner to prove an
abuse of discretion where that evidence was not provided to the
settlenment officer. The Court noted respondent’s objection but
all owed testinony to proceed. On brief, however, respondent

stated that the Court should consider the testinony of the

8 W note that at the tine he filed the petition and as of
the date of trial, we had not ruled whether in sec. 6330 cases
t axpayers coul d chal |l enge the existence or anobunt of a tax
liability reported on their original return (as is the case
herein). In Mntgonery v. Comm ssioner, 122 T.C. 1 (2004), we
held that in sec. 6330 cases taxpayers can dispute tax
liabilities reported on their original return.
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settlenment officer even though it is not part of the
adm ni strative record.

In Robinette v. Conm ssioner, 123 T.C 85 (2004), we held

t hat when reviewi ng the Conm ssioner’s determ nation pursuant to
section 6330 the evidence we may consider is not limted to the
adm ni strative record. For the reasons stated in Robinette,
respondent’s objection is overruled. 1d.

B. The Controversy Before The Court

Petitioner clains that the settlenent officer’s sustaining
the nom nee liens was an abuse of discretion. Petitioner argues
that we should al so review respondent’s return/rejection of the
OC Petitioner clains that the OC was a collection alternative
that was rai sed and considered during the hearing. Petitioner
argues that respondent abused his discretion in his determ nation
to “reject” the O C by proceeding with collection while
“reconsi deration” of the O C was pendi ng.

Respondent contends that the only issue before us is the
sustai ning of the nomnee liens, and petitioner |acks standing to
chal | enge respondent’s determ nation on this issue. Respondent
clains that the settlenent officer was assigned two separate
requests for Appeals consideration: (1) The section 6330 hearing
(regarding the nomnee liens), and (2) the appeal of respondent’s
rejection of the OC  Respondent asserts that the settl enent

officer’s decision to return the OC to Conpliance for additiona
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research was separate and apart fromthe hearing and the Court
does not have jurisdiction over this action. Respondent argues
t hat al t hough Conpli ance subsequently returned the OC to
petitioner, petitioner cannot contest the return of the O C by
Compl i ance because the Court does not have jurisdiction to review
Compliance’s “determnation” to return the O C.  Respondent
al ternatively® contends that the issue before the Court is
whet her the settlenment officer abused his discretion in returning
the O C to Conpliance.

As di scussed bel ow, we conclude that we can review
respondent’s determnation regarding the OC, i.e., to | eave the
nom nee liens in place, and essentially reject the OC, while the
O C was supposed to be investigated further.

C. Petitioner Raised the OC as a Collection Alternative

Respondent admts that at the hearing petitioner proposed
consideration of the OC, and petitioner submtted additional
information to support the OC. M. Blais, the settlenent
of ficer who conducted the hearing, testified that the focus of
t he hearing was whether petitioner’s case could be settled
t hrough an O C.

We concl ude that pursuant to section 6330(c)(2)(A)(1ii)

petitioner raised the OC as a collection alternative at the

°® Al though respondent did not do so, we characterize this
as an alternative argunent.
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hearing. Accordingly, we conclude that respondent’s
det erm nation included consideration of this issue. Sec.
6330(c)(3)(B) (the determ nation shall take into consideration
the i ssues raised under section 6330(c)(2)--which includes offers
of collection alternatives including OCs). Accordingly, we
shal | revi ew whet her respondent’s determ nation regarding the QC
was arbitrary, capricious, or without sound basis in fact and

| aw. Fow er v. Commi ssioner, T.C Meno. 2004-163; see Wodral v.

Comm ssioner, 112 T.C 19, 23 (1999).

D. Di d Respondent Abuse His Discretion Reqgarding the A C?

1. The O C Ws Not Fully Investi gated

Petitioner clains that the O C was not fully investigated
before it was essentially rejected. W agree. M. Blais
admtted that the O C needed further investigation before a
deci sion on the O C could be made because of its conplexity and
the lack of sufficient information to evaluate the OC. M.
Blais, in fact, returned the O C for further investigation
Respondent, however, determned to | eave the nomnee liens in

pl ace before the further investigation of the O C was conpl et ed.

10 |f respondent’s determ nation did not include
consideration of this issue, respondent woul d have abused his
di scretion by failing to follow the express provisions of sec.
6330 which require respondent to consider all issues raised at
the hearing, including collection alternatives such as OCs, in
maki ng his determ nation.
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2. Respondent Did Not Base Hi s Deternination on
Petitioner’s Ability To Pay

Petitioner is disabled and has a |imted |ife expectancy.
Respondent determned to | eave the nomnee liens in place when
M. Blais indicated that in a best case scenario resol ution of
petitioner’s case for a figure of nore than $80, 000 was
unr easonabl e. Respondent nmade this determ nation regarding the
nom nee liens even though M. Blais specifically noted--before
and after the hearing--that settlenent for |ess than $80, 000 was
t he best option.

Respondent’ s determ nati on was not based on a financi al
anal ysis of petitioner’s incone, assets, and all owabl e expenses

and his ability to pay. See Schulnman v. Conm ssioner, T.C Meno.

2002- 129. Respondent did not give due consideration to
collection alternatives. See id.

3. Concl usi on

For the reasons stated supra, we conclude that the
determnation to | eave the nomnee liens in place for the years

in issue was an abuse of discretion.! 1In reaching all of our

11 As we hold that respondent abused his discretion in
determ ning that the O C was not an acceptable collection
alternative, we need not reach the issue of whether petitioner
has standing to challenge the filing of the nom nee liens. W
note that the decision of the District Court in Skrizowski V.
Comm ssi oner, 292 F. Supp.2d 277 (D.N. H 2003), regarding the
nom nee liens and the responsi ble person penalty, is not a final
decision (it is currently on appeal to the U S. Court of Appeals
for the First Crcuit). See Johnston v. Conm ssioner, 119 T.C

(continued. . .)
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hol di ngs herein, we have considered all argunments made by the
parties, and to the extent not nentioned above, we find themto
be irrelevant or without nerit.

To reflect the foregoing,

Deci sion will be entered

for petitioner.

(... continued)
27 (2002); Toney v. Conm ssioner, T.C Meno. 2003-333; Strong v.
Comm ssioner, T.C Meno. 2001-103. Additionally, unlike in the
case at bar, petitioner did not raise the issue of the
O Ccollection alternatives in the conplaint in the D strict
Court case. Skrizowski v. Comm ssioner, supra at 279, 281 (“The
sol e renedy sought in the conplaint in this action is an order to
rel ease these liens on real estate of third parties.”).
Furt hernore, respondent does not contend that petitioner |acks
standing regarding the O C/collection alternative issue.




