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! Wendy S. Pearson (Pearson), Terri A Merriam (Merriam
Jennifer A Gellner (Gellner), and Jaret R Coles entered their
appearances in this case by subscribing the petition commencing
this proceeding. See Rule 24(a). (Unless otherw se indicated,
Rul e references are to the Tax Court Rules of Practice and
Procedure, and section references are to the applicable versions
of the Internal Revenue Code.) Asher B. Bearman entered his
appearance on July 18, 2005, and w thdrew on Nov. 17, 2006.
Pearson and Cellner withdrew fromthe case on Cct. 24 and Nov.
14, 2006, respectively.



-2 -
MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

LARO, Judge: Petitioners Martin Smth (Smth) and Sharon
Smth petitioned the Court under section 6330(d) to review the
determ nation of respondent’s O fice of Appeals (Appeals)
sustaining a proposed levy related to petitioners’ assessed
Federal incone tax liability (inclusive of additions to tax,
penalties, and interest) for 1984, 1985, 1986, and 1991; that
liability totaled $79,461. Petitioners argue that the proposed
l evy is inproper because, they argue, Appeals was required to
accept their offer to pay $11,552 to conprom se their assessed
and unassessed Federal inconme tax liability (inclusive of
additions to tax, penalties, and interest) for 1984 through 1996;
petitioners estimate that liability to total $265,023. W decide
whet her Appeal s abused its discretion in rejecting petitioners’

offer. We hold it did not.?2

2 Petitioners also dispute a determ nation by Appeal s
concerning their liability for increased interest under sec.
6621(c). As to this dispute, the parties agreed to be bound by a
final decision in Ertz v. Conm ssioner, docket No. 20336-04L,
whi ch involved a simlar issue. On Jan. 24, 2007, the Court held
in Ertz v. Comm ssioner, T.C Menp. 2007-15, that the Court | acks
jurisdiction to decide the issue to which the parties agreed to
be bound. On the basis of Ertz v. Conm ssioner, supra, we shall
dism ss for |lack of jurisdiction the portion of this case that
concerns petitioners’ liability for increased interest under sec.
6621(c).
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FI NDI NGS OF FACT

The parties filed wwth the Court stipulations of fact and
acconpanyi ng exhibits. The stipulated facts are found
accordingly. Petitioners are husband and wi fe, and they resided
in Tucson, Arizona, when their petition was fil ed.

On their Federal incone tax returns beginning in 1984,
petitioners clained |osses and credits fromtheir investnent in
several partnerships organized and operated by Walter J. Hoyt I
(Hoyt). The partnerships were subject to the unified audit and
litigation procedures of the Tax Equity and Fiscal Responsibility
Act of 1982, Pub. L. 97-248, sec. 402(a), 96 Stat. 648. Hoyt was
convicted on crimnal charges relating to the pronotion of these
part ner shi ps.

Petitioners’ claimto the partnerships’ |osses and credits
resulted in the underreporting of their personal 1984, 1985,

1986, and 1991 Federal incone taxes. On Novenber 13, 2003,
respondent mailed to petitioners a Letter 1058, Final Notice of
Intent to Levy and Notice of Your Right to a Hearing. The notice
informed petitioners that respondent proposed to |levy on their
property to collect amounts owed as to their 1984, 1985, 1986,
and 1991 Federal income taxes; all of these anmounts were
attributable to the just referenced underreporting of incone.

The notice advised petitioners that they were entitled to a
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hearing with Appeals to review the propriety of the proposed
| evy.

On Decenber 2, 2003, petitioners requested the referenced
hearing with Appeals. The request asserted in relevant part that
the proposed | evy was i nappropriate because: (1) Petitioners
were entitled to conpromse their liability on account of
effective tax adm nistration, given, they clainmed, that the Hoyt
partnership cases were “longstandi ng” and petitioners were the
“unwitting victins” of fraud perpetrated by Hoyt; (2) interest
was required to be abated under section 6404(e), an issue,
petitioners noted, then pending before the Court of Appeals for

the Sixth Grcuit in Mekulsia v. Conm ssioner, 389 F.3d 601 (6th

Cr. 2004), affg. T.C. Meno. 2003-138; (3) the Conm ssioner’s

i nposition of tax-notivated interest for 1984 through 1986 was

i nappropriate given the facts of the case; and (4) petitioners
were not given an opportunity to be heard during the exam nation
of the Hoyt partnerships in that, they clained, they were
represented by Hoyt who had an inperm ssible conflict of interest
and was thus incapable of representing them properly.

On May 12, 2004, Nancy Driver (Driver), a settlenent officer
in Appeals, contacted petitioners with respect to their request
by mailing a letter to Merriam petitioners’ representative as
stated on a power of attorney. The letter, a copy of which was

mailed to petitioners, stated that Driver would contact
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petitioners to schedule the hearing and asked petitioners to

tender the following itens to Driver before the Hearing so that

she could explore a resolution: “Your proposal to resolve the
out st andi ng bal ance”; “Any docunmentation supporting your position
on any issue you wish to discuss”; “Conpleted and signed Form

433-A, Collection Information Statenent for [Wage Earners and
Sel f - Enpl oyed] Individuals, along with supporting docunentation”
“Conpl et ed and signed Form 433-B, Collection Information
Statenent for Businesses, along with supporting docunentati on.
This is required only if you own or have interest in a business”.
The letter stated that petitioners should provide the referenced
information to Driver by June 2, 2004. Pursuant to the request
of Gellner, who was also listed in a power of attorney as
petitioners’ representative, Driver extended the June 2, 2004,
date until June 30, 2004.

On June 29, 2004, petitioners submtted to Driver four
letters with acconpanyi ng exhibits; a signed and conpl eted Form
656, O fer in Conprom se, wth an acconpanying paynent of a
rel ated $150 fee; and a signed and conpleted Form 433-A with
supporting docunentation. Through this subm ssion, petitioners
of fered to pay the Comm ssioner $11,552 to conproni se what they
estimated was their $265,023 assessed and unassessed Feder al
income tax liability (inclusive of additions to tax, penalties,

and interest) for 1984 through 1996. Each of the four letters
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included in the subm ssion related to a different topic
designated by petitioners as such, the four topics being:
(1) A presentation of the facts and argunents related to the
heari ng, including an explanation of the offer amount and nedi cal
and retirenment considerations; (2) a delay in the determ nation
and assessnent of their liabilities due to the crim nal
i nvestigation of Hoyt; (3) effective tax adm nistration; and
(4) tax-notivated interest under section 6621(c). The Form 656
was signed by each petitioner on June 14, 2004, and stated that
petitioners were nmaking their offer-in-conprom se on the grounds
of effective tax adm nistration and doubt as to collectibility.
The Form 433- A was signed by each petitioner on June 14, 2004,
and reported that petitioners owed the follow ng assets with a

current value (net of reported liabilities) of $124,038:°3

Checki ng account $933
Money mar ket account 576
| RAS?:

Vanguard 25,529

Zurich 31,161 56, 690
St ock of GE/ Mbtorola 8, 165
Vehi cl es:

Ford Ranger 7,085

Less | oan bal ance 10, 997

(3,912)
Mercury Grand Marquis 4,920 1, 008

% Form 433-A states that each asset reported on the form
shoul d be valued at its “Current value”, defined on the form as
“the amount you could sell the asset for today”.
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Home? 160, 648

Less nortgage | oan bal ance 103,982 56, 666
124, 038

! The reported values of the IRAs (individual retirenent
accounts) equal 70 percent of their account bal ances.
Petitioners reported the | esser values to reflect their
l[tability for incone tax on a liquidation of the accounts.

2 The reported val ue equal s the hone’ s assessed val ue.

The Form 433-A reported that petitioners had no di sposabl e
incone, listing that their nmonthly incone total ed $3,223 and
their nmonthly living expenses total ed $4,042.4 The incone was
reportedly attributable to Smth' s recei pt of Social Security

and/or a pension.® The living expenses were reportedly

attributable to the followi ng itens:

Food, clothing, and m scel | aneous: $801
Housing and utilities: 11, 360
Transportation: 2715
Heal t h care: 3262
Taxes (i ncone and FlI CA): 130
Li fe i nsurance: 259
Attorney fees: 4479

4, 006

! The Form 433-A reports that petitioners’ nonthly
paynent on their nortgage | oan was $899 and that they
were required to make these paynents until 2026

2 The Form 433-A reports that petitioners’ nonthly
paynent on their car |oan was $349.

3 Petitioners told Driver that they were experiencing

4 The listed expenses reported as totaling $4,042 actually
total $4,006.

> Petitioners’ 2003 Federal incone tax return reported that
t hey had $34, 885 of adjusted gross incone and $14, 798 of taxable
i ncone.
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various medi cal conplications and were required to take
various prescription and ot her nedications.

Petitioners never clained to Driver that the nonthly
cost of these conplications and nedi cati ons exceeded
their reported nonthly health care costs.

4 These attorney fees are apparently related to
this litigation.

By way of a letter dated Cctober 18, 2004, Driver notified
petitioners that she had schedul ed their hearing (requested by
petitioners as a tel ephonic hearing) for Novenber 18, 2004. The
letter also stated that Driver had learned fromthird parties
that petitioners apparently owned certain assets which were not
reported on their Form 433-A, specifically, an | RA val ued at
$54, 405 with I ndianapolis Life Insurance Conpany (I ndi anapolis
Life); two lots of real estate sited in Apache County, Arizona;
and one lot of real estate sited in Pima County, Arizona. In
reply to the letter’s request that petitioners explain why the
referenced assets were not included on the Form 433-A,
petitioners, on Cctober 28, 2004, acknow edged that they owned
the IRAwith Indianapolis Life and the lots of real estate and
that they had | eft those assets off of their Form 433-A
Petitioners stated in the letter that the I RA had been overl ooked
in preparing the Form 433-A. Petitioners stated in the letter
that they had forgotten about the three unreported | ots which,

t hey stated, were worthl ess.
On Novenber 18, 2004, Driver held the schedul ed hearing with

petitioners’ counsel. At that time, Smith and his wife were 68
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and 64 years old, respectively. Driver nmade the foll ow ng
calculation in determ ning that petitioners’ net realizable
equity in assets was $161, 844:

Assets and Liabilities Reported on Form 433-A

| RAs:
Vanguard 25,529
Zurich 31,161 56, 690
Stock of GE/ Mbtorol a 8, 165
Hore 160, 648
Less nortgage | oan bal ance 103,982 56, 666
121, 521
O her Assets
| RA:  Indianapolis Life 138, 823
Lots in Apache and Pima Counties 21, 500
40, 323
Net realizable equity in assets 161, 844

! This amount equals 70 percent of the $55,462 bal ance
in this account as of Sept. 30, 2004.

2 Thi s anmpunt equals $1,300 |less than the total assessed
val ues of these |ots.

Driver calculated petitioners’ reasonable collection potential to
be $161, 844, the same anobunt as their net realizable equity in
assets; in other words, Driver determ ned that petitioners had no
di sposabl e i ncone.

On January 26, 2005, Appeals issued petitioners the notice
of determ nation sustaining the proposed |levy as to 1984, 1985,
1986, and 1991. The notice reflects Driver’s conclusion that
petitioners’ offer of $11,552 was inadequate under the applicable

gui delines and that the proposed | evy bal ances the need for the
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efficient collection of taxes with the concern that the proposed
| evy be no nore intrusive than necessary. As to the forner
conclusion, the notice states:

Taxpayers chal | enged the proposed enforcenent
collection action by |evy.

Taxpayers submtted an Ofer in Conprom se, Doubt as to
Collectibility and Effective Tax Adm nistration, in the
amount of $11,552. 00 during the CDP proceedi ngs. The
O C was not an acceptable collection alternative and
was rej ect ed.

Taxpayers did not disclose all assets on the Collection
Information Statenents attached to the offer. They did
not di scl ose assets which constituted about 25% of
their net realizable equity. By not disclosing their
conplete financial status, this Appeals Oficer is
concerned about their good faith effort to resolve this
matter. They were not forthcomng in establishing
their financial status.

This Appeals O ficer concluded the offer should not be
accepted under doubt as to collectibility because

t axpayers have sufficient assets to pay the assessed
l[tability. Further, the offer should not be accepted
under effective tax admnistration as it would
under m ne conpliance by taxpayers with the tax | aws.

Taxpayers included in the offer years that have
unresol ved TEFRA issues, thus the liability has not
been assessed. During the Collection Due Process
proceedi ngs taxpayers did not resolve the years with
TEFRA issues by entering into settlenent agreenents.

Taxpayers did not propose any other acceptable
collection alternatives. Taxpayers declined to pay the
outstanding liability.

The proposed coll ection enforcenent action by levy is
valid and appropriate.

The notice further states:

The proposed coll ection action by |evy bal ances the
need for the efficient collection of taxes with the
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concern that collection action be no nore intrusive
t han necessary. Taxpayer [sic] did not propose any
acceptabl e collection alternatives.
The notice of determ nation al so addresses the other clains
made by petitioners in their request for a hearing, in support of

their assertion that the proposed | evy was inappropriate. First,

the notice notes that the Court of Appeals for the Sixth Grcuit

held in Mekulsia v. Conm ssioner, 389 F.3d 601 (6th Cr. 2004),
that the taxpayer was not entitled to an abatenent of interest.
Second, the notice states that petitioners never established that
their facts did not support the inposition of interest under
section 6621(c). Third, the notice indicates that petitioners
never discussed at the hearing their claimthat they were not
gi ven an opportunity to be heard during the exam nation and,
hence, that Driver considered that issue to be abandoned.
OPI NI ON

This case is yet another in a long |ist of cases brought in
this Court involving respondent’s proposal to levy on the assets
of a partner in a Hoyt partnership to collect Federal incone
taxes attributable to the partner’s participation in the
partnership. In each of the other prior cases, all of which were
brought by Merriam as either counsel or co-counsel, this Court
has sustained respondent’s right to Il evy on the assets of the
petitioning taxpayer (or, in the case of joint returns, the

petitioning taxpayers). See Hansen v. Comm ssioner, T.C. Meno.
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2007-56; Catlow v. Conmi ssioner, T.C. Menp. 2007-47; Estate of

Andrews v. Conmi ssioner, T.C. Menp. 2007-30; Freeman v.

Conmi ssioner, T.C. Meno. 2007-28; Johnson v. Conm ssioner, T.C

Meno. 2007-29; Abelein v. Conmmissioner, T.C Meno. 2007-24;

Hubbart v. Conmi ssioner, T.C Meno. 2007-26; Carter v.

Conmi ssioner, T.C. Meno. 2007-25; Ertz v. Conm ssioner, T.C.

Meno. 2007-15; McDonough v. Conmi ssioner, T.C. Menob. 2006-234;

Li ndley v. Conmi ssioner, T.C. Menp. 2006-229; Bl ondhei mv.

Conmi ssioner, T.C. Menp. 2006-216; dayton v. Comm ssioner, T.C.

Meno. 2006-188; Keller v. Conm ssioner, T.C. Menp. 2006-166;

Barnes v. Conm ssioner, T.C Menop. 2006-150. As was equally true

as to the taxpayers in many of those prior cases, petitioners
here made a | owball offer to Appeals to conprom se their tax debt
and now argue in this Court that Appeals’s rejection of their
of fer was an abuse of discretion because, generally speaking,
they claimthat the Appeals officer did not appreciate the
specifics of their case.

Where an underlying tax liability is not at issue in a case
i nvoki ng our jurisdiction under section 6330(d), we review a
determ nation of Appeals for abuse of discretion. See Sego v.

Comm ssioner, 114 T.C. 604, 610 (2000). W reject the

determ nation of Appeals only if the determnation was arbitrary,
capricious, or wthout sound basis in fact or law. See Cox V.

Comm ssioner, 126 T.C 237, 255 (2006); Murphy v. Conmm Sssioner,
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125 T.C. 301, 308, 320 (2005), affd. 469 F.3d 27 (1st Cir. 2006).
Where we decide the propriety of Appeals’s rejection of an
of fer-in-conprom se, as we do here, we review the reasoning
underlying that rejection to decide whether the rejection was
arbitrary, capricious, or wthout sound basis in fact or |aw
We do not substitute our judgnent for that of Appeals, and we do
not deci de i ndependently the anmount that we believe would be an

acceptabl e offer-in-conprom se. See Murphy v. Conm SsSioner,

supra at 320; Fow er v. Comm ssioner, T.C Meno. 2004-163; Fargo

v. Comm ssioner, T.C Meno. 2004-13, affd. 447 F.3d 706 (9th CGr

2006). Nor do we usually consider argunents, issues, or other
matters raised for the first tine at trial, but we limt
ourselves to matter brought to the attention of Appeals.

See Murphy v. Conm ssioner, supra at 308; Magana v. Commi SSi oner,

118 T.C. 488, 493 (2002). “[E]Jvidence that * * * [a taxpayer]

m ght have presented at the section 6330 hearing (but chose not
to) is not admssible in a trial conducted pursuant to section
6330(d) (1) because it is not relevant to the question of whether
the Appeal s officer abused her discretion.” Mirphy v.

Conmi ssi oner, supra at 315.°

6 In Murphy v. Conm ssioner, 125 T.C. 301 (2005), affd.
469 F.3d 27 (1st Cr. 2006), the Court declined to include in the
record external evidence relating to facts not presented to
Appeals. The Court distinguished Robinette v. Conm Ssioner,
123 T.C. 85 (2004), revd. 439 F.3d 455 (8th Cr. 2006), and held
that the external evidence was inadm ssible in that it was not
(continued. . .)
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Section 6330(c)(2)(A)(iti) allows a taxpayer to offer to
conprom se a Federal tax debt as a collection alternative to a
proposed |l evy. Section 7122(c) authorizes the Conm ssioner to
prescri be guidelines to determ ne when a taxpayer’s offer-in-
conprom se shoul d be accepted. The applicable regul ations,
section 301.7122-1(b), Proced. & Adm n. Regs., list three grounds
on which the Comm ssioner may accept an offer-in-conprom se of a
Federal tax debt. These grounds are “Doubt as to liability”,
“Doubt as to collectibility”, and to “Pronote effective tax
admnistration”. Sec. 301.7122-1(b)(1), (2), and (3), Proced. &
Adm n. Regs.

Petitioners argue in brief that Appeals (acting through
Driver) abused its discretion by not accepting their offer to
conprom se their tax liability on the ground of effective tax

admnistration in that, they assert, Driver did not adequately

5C...continued)
relevant to the issue of whether Appeals abused its discretion.
In a menorandum that petitioners filed with the Court on
April 13, 2006, pursuant to an order of the Court directing
petitioners to explain the rel evancy of any external evidence
that they desired to include in the record of this case,
petitioners made no claimthat they had offered any of the
external evidence to Driver. Instead, as we read petitioners’
menmorandumin the light of the record as a whole, petitioners
wanted to include the external evidence in the record of this
case to prove that Driver abused her discretion by not
considering facts and docunents that they had consciously decided
not to give to her. Consistent with Mirphy v. Comm ssioner,
supra, we sustained respondent’s rel evancy objections to the
external evidence.
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consi der the specifics of their case.’” The Comm ssioner may
conpromse a tax liability to pronote effective tax
adm ni stration when collection of the full liability will create
econom ¢ hardship and the conprom se woul d not underm ne
conpliance with the tax | aws by taxpayers in general. See sec.
301. 7122-1(b)(3) (i), (iiti), Proced. & Adm n. Regs. |If a taxpayer
does not qualify for effective tax adm nistration conprom se on
grounds of econom c hardship, the regulations also allowthe
Comm ssioner to conpromse a tax liability to pronote effective
tax adm ni stration when the taxpayer identifies conpelling
considerations of public policy or equity. See sec.
301.7122-1(b)(3)(ii), Proced. & Adm n. Regs.

Driver considered all of the evidence submtted to her by
petitioners, and she applied the guidelines for evaluating an
of fer-in-conprom se to pronote effective tax admnistration. She
determ ned that petitioners’ offer was unacceptabl e because,

anong ot her reasons, they were not forthcomng in establishing

" Petitioners’ posttrial opening brief also states as an
i ssue the question of whether Appeals abused its discretion by
rejecting petitioners’ request for an offer-in-conprom se on the
ground of doubt as to collectibility. The brief does not,
however, advance any direct argunent on this issue, stating
instead that the resolution of the issue is controlled by our
decision on petitioners’ claimof effective tax adm nistration.
We consider petitioners to have wai ved any i ndependent clai m of
error related to Appeals’s rejection of their offer-in-conpromse
on the ground of doubt as to collectibility and limt our
di scussion to Appeals’s rejection of petitioners’ offer-in-
conprom se on the ground of effective tax adm nistration
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their financial status and acceptance of the offer would
underm ne conpliance with the tax | aws by taxpayers in general.
She determ ned that petitioners’ offer to pay $11,552 was
unaccept abl e because they had the financial wherewi thal to pay
nmore than that anobunt. Driver’s ultinate determ nation to reject
petitioners’ $11,552 offer-in-conprom se was not arbitrary,
capricious, or without a sound basis in fact or law, and it was
not abusive or unfair to petitioners. Her determ nation was
based on a reasonabl e application of the guidelines, which we

decline to second-guess. See Speltz v. Conmm ssioner, 124 T.C.

165 (2005), affd. 454 F.3d 782 (8th Cir. 2006).

In their posttrial opening brief, petitioners essentially
make four argunents in advocating a contrary result. First,
petitioners argue that Driver did not adequately consider their
uni que facts and circunstances. W disagree. Driver reviewed
and considered all information given to her by petitioners. On
the basis of the facts and circunstances of petitioners’ case as
gl eaned fromthat information, as well as |learned from ot her
i nformati on obtained during her independent analysis, Driver
determ ned that petitioners’ offer did not neet the applicable
gui delines for acceptance of an offer-in-conprom se to pronote
effective tax adm ni stration because acceptance of that offer
woul d underm ne conpliance with the tax |laws by taxpayers in

general. W find no abuse of discretion in that determ nation.
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Nor do we find that Driver inadequately considered the
information given to her by petitioners. Driver accepted all of
the values for assets, liabilities, income, and expenses given to
her by petitioners on their Form 433-A, and she only increased
the value of petitioners’ total assets to take into account the
unreported assets which she uncovered during her independent
anal ysis. Indeed, even in the case of the unreported assets,
Driver’s valuation of those assets did not significantly depart
frompetitioners’ valuation of those assets.® W find that
Driver gave thorough consideration to all of petitioners’ clains
inthe light of all of the facts that were communi cated to her by
petitioners or were otherw se | earned by her from other sources.

As petitioners view this issue, the opinion of the Court of

Appeals for the Ninth Grcuit in Fargo v. Conm ssioner, 447 F.3d

706 (9th Cir. 2006), requires that Appeals accept their $11,552
of fer because, they claim their investnment in the Hoyt
partnershi ps was not purely tax notivated, they were victins of
Hoyt’ s fraud, and respondent and Hoyt caused a significant del ay
in the resolution of respondent’s exam nations of the Hoyt

partnerships. W do not read Fargo v. Conm ssioner, supra, as

8 Petitioners’ sole dispute with Driver’s valuation of their
assets relates to the unreported lots, which petitioners contend
had no value. W cannot fathomthat the lots had no val ue
what soever, and we do not believe that it was an abuse of
Driver’s discretion to value each lot at a mninmal average val ue
of $500.
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broadly as petitioners. Fargo does not support their claimthat
Appeal s was automatically required to accept petitioners’
bar gai n- basenment of fer of $11,552. It cannot be gainsaid that a
significant notivation of their investnent in the Hoyt tax
shelters was to realize tax savings.

Petitioners also argue that their offer was required to be
accepted because they adequately denonstrated that they wll
suffer economc hardship if required to pay their assessed tax
l[tability in full. To this end, petitioners state, Driver
ignored both their nmedical issues and their age and retirenent
status in making her determnation, and it is “reasonably
foreseeable” that they will need all of their hone equity and
retirement assets to conpensate for this shortfall and to use for
their care and support in the future. By petitioners’ count,
their nmonthly inconme is exceeded by their nonthly expenses,
creating a deficit of $819 (i.e., nonthly incone of $3,223 |ess
nonthly living expenses of $4,042), and Driver’s analysis
requires that they liquidate all of their retirement accounts and
home equity in order to pay their tax liability.

We disagree with petitioners that they have denonstrated
that requiring themto pay nore than $11,552 towards their

assessed tax liability will result in an econom c hardship.® The

® Even if they had shown econom ¢ hardship, a conpronise on
the basis of effective tax admnistration will not be made if it
(continued. . .)
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record establishes that Driver, when she nmade her determ nation
did know the specifics of petitioners’ age and financial status
(1 ncludi ng the anbunt and sources of petitioners’ incone) and
that she accepted the anount of the nonthly nedical expenses
reported to her by petitioners on their Form 433-A  Driver was
not required on her own initiative to increase arbitrarily the
anount of those reported nedical expenses to reflect the
possibility that petitioners would incur additional nedical costs

in the future. See Fargo v. Commi ssioner, supra at 710.

Driver’s analysis focused on petitioners’ $79, 461 assessed
l[iability, and petitioners’ net realizable equity in assets was
$161, 844, an anount that exceeds petitioners’ assessed liability
by $82,383. W do not consider Appeals to have abused its
discretion by rejecting petitioners’ claimthat they will suffer
an econom ¢ hardship if required to pay nore than their $11, 552

of fer.10

°C...continued)
woul d underm ne conpliance with the tax |laws by taxpayers in
general, see sec. 301.7122-1(b)(3)(iii), Proced. & Adm n. Regs.,
and Driver determned that petitioners failed to neet that
essential requirenent.

10 Petitioners argue that Driver’s analysis is flawed in
that she considered only their assessed tax liability and not
their assessed and unassessed tax liability. In that Driver
concl uded that petitioners’ offer of $11,552 in conpromni se of
their $79, 461 assessed tax liability was unacceptabl e,
petitioners have not explained to our satisfaction how increasing
the stated assessed liability alnost threefold to reflect the
anmount of the unassessed liability would then nmake their offer

(continued. . .)
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Second, petitioners argue that public policy demands that
their offer-in-conprom se be accepted because they were victins
of fraud. W disagree. Wile the regulations do not set forth a
specific standard for evaluating an offer-in-conprom se based on
clainms of public policy or equity, the regulations contain two
illustrative exanples. See sec. 301.7122-1(c)(3)(iv), Exanples
(1) and (2), Proced. & Adm n. Regs. The first exanpl e describes
a taxpayer who is seriously ill and unable to file inconme tax
returns for several years. The second exanpl e describes a
t axpayer who recei ved erroneous advice fromthe Conm ssioner as
to the tax effect of the taxpayer’s actions. Neither exanple

bears any resenbl ance to this case. See Speltz v. Conm Ssioner,

454 F.3d at 786. Unlike the exceptional circunstances
exenplified in the regulations, petitioners’ situation is neither
uni que nor exceptional in that petitioners’ situation mrrors
that of numerous taxpayers who cl ained tax shelter deductions in
the 1980s and 1990s, obtained the tax advantages, pronptly forgot
about their “investnent”, and now realize that paying their taxes

may require a change of lifestyle.!!

10¢, .. conti nued)
accept abl e.

1'Of course, the exanples in the regulations are not neant
to be exhaustive, and petitioners’ situation is not identical to
that of the taxpayers in Fargo v. Comm ssioner, 447 F.3d 706, 714
(9th Gr. 2006), affg. T.C. Menob. 2004-13, regardi ng whomthe
Court of Appeals for the Ninth Crcuit noted that “no evidence
(continued. . .)
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We al so agree with Driver that conprom sing petitioners’
case on grounds of public policy or equity would not pronote
effective tax admnistration. Wile petitioners portray
thenmsel ves as victins of Hoyt’s alleged fraud and respondent’s
all eged delay in dealing wwth Hoyt, they take no responsibility
for their tax predicament. W cannot agree that acceptance by
respondent of petitioners’ $11,552 offer to satisfy their
estimated $265,023 tax liability would enhance vol untary
conpliance by other taxpayers. A conproni se on that basis woul d
pl ace the Governnent in the unenviable role of an insurer against
poor business decisions by taxpayers, reducing the incentive for
t axpayers to investigate thoroughly the consequences of
transactions into which they enter. It would be particularly
i nappropriate for the Governnent to play that role here, where
the transaction at issue involves a tax shelter. Reducing the

risks of participating in tax shelters woul d encourage nore

(... continued)
was presented to suggest that Taxpayers were the subject of fraud
or deception”. Such considerations, however, have not kept this
Court fromfinding investors in Hoyt’'s shelters to be cul pabl e of
negl i gence, see, e.g., Keller v. Comm ssioner, T.C Meno.
2006- 131, nor prevented the Courts of Appeals for the Sixth,
Ninth, and Tenth Crcuits fromaffirm ng our decisions to that
effect in Hansen v. Conm ssioner, 471 F.3d 1021 (9th CGr. 2006),
affg. T.C. Meno. 2004-269; Mrtensen v. Conm ssioner, 440 F. 3d
375 (6th Gr. 2006), affg. T.C Menp. 2004-279; and Van Scoten v.
Conm ssi oner, 439 F.3d 1243 (10th Gr. 2006), affg. T.C. Meno.
2004- 275.
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taxpayers to run those risks, thus underm ning rather than
enhanci ng conpliance with the tax | aws. 12

Third, petitioners argue that Driver failed to bal ance
efficient collection with the legitimte concern that collection
t hrough the proposed | evy be no nore intrusive than necessary.
We disagree. Driver thoroughly considered this bal ancing issue
on the basis of the information and proposed collection
alternative (offer-in-conprom se) given to her by petitioners.
She concl uded that the proposed | evy action was an appropriate
means for collecting the liabilities at issue. She thoroughly
considered petitioners’ argunents for accepting their offer-in-
conprom se, and she rejected the offer only after concl uding that
petitioners could pay nore of their tax liability than the
$11,552 they offered. Cf. Internal Revenue Manual sec.
5.8.11.2.1(11) (“When hardship criteria are identified but the
t axpayer does not offer an acceptable amount, the offer should

not be recommended for acceptance”).

12 Nor does the fact that petitioners’ case may be
“l ongst andi ng” overcone the detrinmental inpact on voluntary
conpliance that could result fromrespondent’s accepting
petitioners’ offer-in-conpromse. An exanple in Internal Revenue
Manual sec. 5.8.11.2.2 inplicitly addresses the “longstandi ng”
issue. There, the taxpayer invested in a tax shelter in 1983,
thereby incurring tax liabilities for 1981 through 1983. He
failed to accept a settlenment offer by respondent that woul d have
elimnated a substantial portion of his interest and penalties.
Al t hough the exanple, which is simlar to petitioners’ case in
several respects, would qualify as a “longstandi ng” case by
petitioners’ standards, the offer was not acceptabl e because
acceptance of it would underm ne conpliance with the tax | aws.
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Fourth, petitioners argue that Driver inappropriately failed
to consider whether they qualified for an abatenent of interest
for reasons other than those described in section 6404(e). W
di sagree. W find nothing to suggest that Driver believed that
petitioners’ sole renedy for interest abatenent in this case
rested on the rules of section 6404(e). In fact, regardl ess of
the rules of section 6404(e), Driver obviously would have abated
interest in this case had she agreed to let petitioners
conprom se their liability by paying | ess than the anount of
interest included within that liability. Al the sanme, we find
no basis in the evidence for an abatenment of interest, nor any
abuse of discretion by Driver in denying their request for

abatenment. Cf. Mekulsia v. Comm ssioner, 389 F.3d 601 (6th G

2004) .

We hol d that Appeals (acting through Driver) did not abuse
its discretion in rejecting petitioners’ $11,552 offer-in-
conprom se. In so holding, we express no opinion as to the
anount of any conprom se that petitioners could or should be
required to pay, or that respondent is required to accept. The
only issue before us is whether Appeals abused its discretion in
refusing to accept petitioners' specific offer-in-conpromse in

t he ampbunt of $11,552. See Speltz v. Conm ssioner, 124 T.C. at

179-180. We have considered all argunents made by petitioners
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for a contrary hol ding, and we have found those argunents not

di scussed herein to be without nerit.

An appropriate order and

decision will be entered.




