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filed.? Pursuant to section 7463(b), the decision to be entered
is not reviewable by any other court, and this opinion shall not
be treated as precedent for any other case.

Petitioner seeks relief fromjoint and several liability for
Federal inconme taxes for the years 1990 through 1995 with respect
to joint returns she filed wwth her fornmer husband, David Reeves
Scott (M. Scott). Respondent determ ned that petitioner is not
entitled to relief under section 6015(b) or (c) but is entitled
to relief for one-half ($13,476) of the total liabilities under
section 6015(f). Petitioner filed a petition seeking review of
respondent’s determnation. The only issue for decision is
whet her petitioner is entitled to full relief under section

6015(f) for all of the tax liabilities.?

2Unl ess ot herwi se indicated, subsequent section references
are to the Internal Revenue Code in effect for the years at
i ssue, and Rule references are to the Tax Court Rules of Practice
and Procedure.

3The Tax Relief and Health Care Act of 2006, Pub. L. 109-
432, div. C, sec. 408, 120 Stat. 3061, anended sec. 6015(e)(1l) to
give the Tax Court jurisdiction to determ ne the appropriate
relief available to a taxpayer under sec. 6015, including relief
under sec. 6015(f) in cases where no deficiency has been
determ ned for the tax year. The anendnent applies with respect
to liability for taxes arising or remaining unpaid on or after
Dec. 20, 2006, the date of enactnent. 1d. sec. 408(c), 120 Stat.
3062. The liabilities at issue in this case remain unpaid, and
we have jurisdiction to determne the relief available to
petitioner under sec. 6015(f) for all years in issue.
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Backgr ound

Sone of the facts were stipulated. Those facts, with the
attached exhibits, are so found and are nade a part hereof.

Petitioner is married to Gant Smth, and she resided in
Portage, Utah, when she filed the petition in this case.

Petitioner was married to M. Scott from Septenber 5, 1975,
until they were divorced on January 8, 2001. She and M. Scott
(collectively the Scotts) had three children, who are now adul ts.

M. Scott died on Decenber 24, 2003. M. Scott was an

accountant who worked for an accounting firmwhile he and
petitioner were married. He also operated a part-tine
bookkeepi ng servi ce busi ness.

Petitioner has a high school education. She worked part
tinme while she was married to M. Scott. During the years at
i ssue, she was enployed part tine as a substitute secretary/clerk
for a school district and as a shipper for a distribution center.
In 1991, she al so occasionally provided janitorial services.

The Scotts al so operated a business called Karnival Klassics
fromtheir home. Petitioner supplied ganmes and puzzles to
organi zations that were putting on carnivals, and she and her
children perfornmed as clowns during the carnivals. M. Scott
kept the records for the business. An organization paid half the
fee before the event so that petitioner could purchase supplies.

After the event, the organi zation sent a check for the bal ance of
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the fee. Petitioner gave M. Scott the receipts and checks. For
nost years, Karnival Klassics broke even or nade a small profit.
M. Scott once told petitioner that Karnival Klassics had a | oss
for the year and that they could deduct a loss for only 3 years.
M. Scott handled the famly finances and dom nated the
famly. He told petitioner the nunber of exenptions to claimfor
her withholding. The Scotts had a joint checking account they
used to pay househol d expenses. M. Scott controlled and
bal anced the account. The Scotts did not |live well, and noney
was always tight. They had nodest furnishings and vehicles, and
t hey never owned a hone.

M. Scott prepared their joint Federal income tax returns
for 1975 through 2000, all the tax years of their marriage. Each
year, on or before the April 15 due date, M. Scott would pl ace
the Federal and State returns before petitioner and instruct her
exactly where to sign each return. Petitioner did not fill in
the date next to her signature; M. Scott did.* Because M.

Scott was an accountant and provi ded bookkeepi ng records and
services and prepared tax returns for others, petitioner trusted
himto properly conplete their tax returns, and she did not
review them She did not |ook to see whether they owed tax or

were due a refund. She did not know that M. Scott filed sone of

“The dates on the Federal tax returns are in M. Scott’s
handw i ti ng.
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the returns after their due dates. He filed the 1990 return on
Novenber 7, 1992, the 1991 return on August 26, 1996, the 1992
return on Cctober 29, 1994, and the 1993 return on January 26,
1998.

On the 1990 return, the Scotts reported M. Scott’s wages of
$29, 223, petitioner’s wages of $8,382, a $10, 867 net operating
| oss from Karnival Klassics, and a $141 overpaynent of tax. On
February 23, 1994, respondent sent to the Scotts a notice of
deficiency for 1990 deternmining a $4,193 deficiency in incone
tax, an addition to tax under section 6651, and a penalty under
section 6662(a). The Scotts petitioned this Court for
redeterm nation of the deficiency, the addition to tax, and the
penalty. On March 14, 1995, the Court entered a stipul ated
decision that the Scotts were liable for a $3,176 deficiency in
income tax attributable to the disallowance of the $16, 360 of
expenses clainmed for the Karnival Klassics activity, an addition
to tax of $795 under section 6651(a), and a penalty of $635 under
section 6662(a).

On the 1991 return, the Scotts reported M. Scott’s wages of
$26, 232, petitioner’s wages of $8,941, $879 of income from
petitioner’s janitorial services business, $2,796 from M.
Scott’s bookkeepi ng business, and an $8 | oss from Karni val

Kl assics. The 1991 return showed total tax of $3,917, withheld
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t axes of $1,654, and a bal ance due of $2,263. M. Scott made
conput ational errors on the 1991 return which resulted in an $80
overstatenment of tax. Respondent assessed $2,183.50, which is
the correct anmount of tax the Scotts owed for 1991.

M. Scott did not file the 1992 return he had petitioner
sign in April 1993. On the 1992 return M. Scott filed | ate, he
reported wages of $37,969,° i nconme of $2,337 from his bookkeepi ng
busi ness, and a $32 | oss from Karnival Kl assics. M. Scott
reported total tax of $3,720, inconme tax withheld of $1,477, and
a bal ance due of $2,243. The return was signed only by M.
Scott, although it was filed as a joint return. Petitioner did
not sign the return, even though respondent accepted it as a
joint return and assessed the tax reported, which was not paid.

On the 1993 return, the Scotts reported M. Scott’s wages of
$27, 458, incone of $5,440 from his bookkeepi ng busi ness, total
tax of $2,945, inconme tax withheld of $1,401, and a bal ance due
of $1,544. He did not send a paynent for the balance due with
the return. He nmade a conputational error on the return which
resulted in a $9.51 understatenent of tax.

M. Scott tinely filed the 1994 return on or about April 16,

1995. On the 1994 return, the Scotts reported petitioner’s wages

*Respondent’s records show that M. Scott received wages of
$28, 205 from West Kesler Co. and $4,620 from CO & CO Enterpri ses,
Ltd. It appears that the $5, 144 bal ance ($37,969 - $32,825) was
petitioner’s wages.
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of $15,643, M. Scott’'s wages of $27,909, incone fromhis
bookkeepi ng busi ness of $5,750, total tax of $5,353, incone tax
wi t hhel d of $2,803 ($1,072.51 was withheld frompetitioner’s
wages), and a bal ance due of $2,550. M. Scott did not send a
paynment for the balance due with the return.

The Scotts lived in California from 1990 through 1994.
Petitioner noved to Idaho in late 1994 or early 1995 M. Scott
remained in California. He filed for bankruptcy in 1995, after
petitioner noved to |Idaho. During the bankruptcy proceedi ngs,
petitioner |earned that she and M. Scott owed incone taxes for
past years. M. Scott told petitioner that they could take care
of the taxes in the bankruptcy proceedi ngs.

The Scotts owed incone taxes to the State of California.
Petitioner contacted the State and obtai ned information about
setting up paynents in an attenpt to resolve those taxes. M.
Scott becane angry when petitioner told himshe had contacted the
State. He told her it was not her responsibility and that she
had no business getting involved in the matter. The State
eventually allowed the Scotts to make nonthly paynents of $50.
Petitioner suggested to M. Scott that they try to nmake a sim|lar
arrangenment with the RS to pay their Federal taxes. He told
petitioner to stay out of it because it was his responsibility

and he would handle it.
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M. Scott tinely filed the Scotts’ 1995 return on or before
April 15, 1996. On the 1995 return, the Scotts reported
petitioner’s wages of $9,719, M. Scott’s wages of $10, 015,
i ncome from his bookkeepi ng business of $1,460, and his
unenpl oynment conpensation of $4,536. M. Scott, however, failed
to include the unenpl oynent conpensati on when conputing the total
i ncone. Consequently, the 1995 return reported total incone of
$21,194, total tax of $512, inconme tax w thheld of $412, and a
bal ance due of $100. M. Scott did not send a paynment for the
bal ance due with the return. Respondent conputed the correct tax
to be $780 and assessed the $100 tax shown on the return plus an
additional $680. The total anpbunt due has not been paid.

Petitioner and M. Scott were divorced in January 2001. A
few nonths before the divorce, M. Scott confessed to petitioner
that he had been paying prostitutes during the |ast 14 years of
their marriage. At the tine of the divorce, the Scotts’ youngest
child was still a mnor and resided with petitioner. The Scotts
did not owm any real property, stocks, or bonds. Pursuant to the
di vorce decree, petitioner received nost of the furniture and the
car, and she was obligated to pay approxi mtely $8,531 of credit
card debts. M. Scott received sone furniture and was obli gated
to pay listed debts totaling $4, 159. 40, which included $1, 200 of

taxes for tax year 2000. M. Scott was al so obligated to pay
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“any other marital debt not specifically included” in the divorce
decree. He was to pay nonthly child support of $135; he was not
required to pay petitioner any spousal support.

M. Scott remarried after he was divorced from petitioner.
Petitioner married M. Smith in 2002. Shortly after they were
married, M. Smth's enployer went out of business, and M. Smth
began col |l ecti ng unenpl oynent conpensation. Petitioner has been
enpl oyed as a receptionist for a publishing conpany. She is paid
$9. 60 per hour for 32 hours a week.

On August 9, 2002, petitioner filed a Form 8857, Request for
| nnocent Spouse Relief, seeking relief under section 6015(b),

(c), and (f) fromliability for taxes owed for 1990 through 1995.
I n accordance with the instructions to Form 8857, petitioner
attached a statenent explaining why she believed she was entitled
to section 6015 relief. She stated:

As of January 8, 2001, | was divorced from David

R Scott. He worked for a CPA Accounting firmin

Gakl and, California, and he took care of all of the

financial matters in our famly. | had conplete trust

in him[sic] doing the books and taking care of these

matters. During this twenty-five year marriage | never
questioned the totals or figures of our |Incone Taxes or

references to the taxes. In tax matters, nmy know edge
was, and is very limted and so when he said he woul d,
“take care of it”, | had no reason to believe

ot herw se.

During part of this marriage we conducted a hone
based business. At the opening of the business he
agreed that his part would be to keep record of the
accounting details, while | was busy with all other
aspects of running this business. During this period
of time, with the business in our hone, he indicated to
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me that we were taking a | oss fromthe business.
Seldomdid | take a draw fromthe busi ness because
finances were so tight. W basically operated on a
cash basis with very little inventory and credit was
l[imted. When he figured the taxes each year | did not
guestion him and signed the tax forns w thout

guesti on.

When the IRS audited us and problens were found I

was greatly surprised and totally unaware of any

i nconsi stencies both with our personal taxes and the

busi nesses. His explanation, at the tinme, was that he

knew that we didn’'t have the cash flow and knew we

couldn’t afford the taxes. | also have reason to

believe that there were other things that | was not

aware of. It wasn't too long after this that we went

bankr upt .

In 1994 the children and I noved to Arino, |daho.

The bankruptcy was filed in California while | was in

| daho.

One of respondent’s nmanagers sent petitioner a letter
acknow edgi ng recei pt of her request for section 6015 relief and
asking her to conplete and return a questionnaire enclosed with
the letter. Petitioner conpleted the questionnaire and returned
it to respondent in or about Septenber 2002. The additi onal
information petitioner included on the questionnaire included,
inter alia, her education, M. Scott’s education, and a nonthly
i ncone and expense sheet showi ng a two-nenber household w th wage
i ncome of $1,198, unenpl oynent conpensation of $1,280, and
expenses totaling $2,007. A tax exanm ner with respondent’s
Cincinnati Centralized I nnocent Spouse Operations (CCl SO

considered petitioner’s request for section 6015 relief.
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On May 23, 2003, CCI SO issued petitioner a prelimnary
determ nati on denying her section 6015 relief for all years. The

| etter explained that CCl SO had deni ed petitioner relief under
section 6015(b) and (c) for the 1993 and 1995 understat enents of
t ax because she had constructive and actual know edge of the
conputational errors, the errors were on the returns, and
petitioner, having a duty to review the returns, failed to do so.
The letter explained that CCI SO deni ed petitioner relief under
section 6015(f) for the understatenents and/or underpaynents of
tax for all years because petitioner did not establish that she
believed the tax would be paid at the tine the returns were filed
and, having a duty to inquire as to how the taxes would be paid,
failed to do so. Additionally, there were bal ances owed for
previ ous years when the returns were filed and a bankruptcy had
been filed. The letter inforned petitioner that she could
request that an Appeals Ofice review the prelimnary
determ nation

Petitioner, M. Smth, and M. Scott and his new wi fe net
with petitioner’s clergyman, a bishop of the Church of Jesus
Christ of Latter-Day Saints (the LDS Church). M. Scott told the
bi shop that he had filed erroneous Federal incone tax returns and

had kept that fact frompetitioner and that he put the returns in
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front of petitioner and told her where to sign. At the bishop’s
suggestion, M. Scott agreed to wite a letter to the IRS
exonerating petitioner. M. Scott never sent the letter.

Petitioner requested a review by an Appeals Ofice, and her
case was transferred from CCl SO to respondent’s San Jose Ofice
of Appeals. By letter dated August 22, 2003, the Appeals Ofice
informed petitioner that it had received her case for
consi derati on.

Petitioner and M. Smth (collectively the Smths) filed a
joint incone tax return for 2002 that reported an overpaynent of
tax. Initially, respondent determ ned that the return contained
an error, and that the Smths underpaid their 2002 tax. The
issue was ultimtely resol ved and, on June 16, 2003, respondent
sent thema refund of $717.74.

M. Smth has not been able to find pernmanent enploynent and
hi s unenpl oynent conpensation termnated in 2003. He reported
unenpl oynment conpensation of $3,888 in 2003. Petitioner provides
the sole support for the household. The Smths often do not have
enough noney to pay their nortgage, buy food, or pay their
utilities. The LDS Church has paid $10,433 for the Smths’
nort gage and propane gas bills since February 2003. The LDS

Church has al so provided themw th food.
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Petitioner needs a knee replacenment but cannot afford the
cost that exceeds the anobunt that would be paid by her health
i nsurance. Moreover, if she had the surgery, she would need to
take a nonth off fromwork w thout pay and woul d not be able to
pay |living expenses for that nonth.

The Appeals officer assigned to petitioner’s case determ ned
that (1) petitioner was divorced fromM. Scott, (2) petitioner
woul d not suffer econom c hardship if relief fromliability was
not granted, (3) petitioner did not allege abuse, (4) petitioner
had reason to know that there was not enough cashflow to pay the
taxes, and M. Scott had infornmed her that they could not afford
to pay taxes and had filed for bankruptcy, (5) the Scotts’

di vorce decree did not address the paynent of taxes for any year
except 2000, (6) one-half of the liability on each return was
attributable to petitioner and one-half was attributable to M.
Scott, (7) petitioner did not receive significant benefit other
t han normal support, (8) petitioner and M. Smith had unpaid
taxes for 2002, and (9) petitioner did not allege any health
probl ens. The Appeals officer concluded that, despite the |ack
of econom c hardship, it would be inequitable to hold petitioner
liable for the portion of tax liability attributable to M.
Scott. Therefore, on Septenber 1, 2004, the Appeals Ofice sent
petitioner a notice of determ nation granting her partial

equitable relief under section 6015(f), as foll ows:
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Tax Year Liability Relief Al owed Liability Renmi ni ng
1990 $4,562. 00 $2,281.00 $2,281.00
1991 4,874.00 2,437.00 2,437.00
1992 4,785. 44 2,392.72 2,392.72
1993 3,692. 44 1, 846. 22 1, 846. 22
1994 5, 990. 50 2,995. 25 2,995. 25
1995 1, 387. 00 693. 50 693. 50

The expl anation of adjustnments stated that respondent was
granting relief for the unpaid liability attributable to M.
Scott under the community property laws of California and | daho
but could not grant full relief because of the “know edge
factor”--petitioner had know edge or reason to know that the
t axes woul d not be paid.

Di scussi on

As a general rule, spouses filing a joint Federal incone tax
return are jointly and severally liable for all taxes shown on
the return or found to be owing. Sec. 6013(d)(3). Section 6015,
however, provides taxpayers relief fromjoint and severa
l[iability under certain circunstances. Section 6015 enconpasses
three types of relief: (1) Section 6015(b)(1) provides full or
apportioned relief fromjoint and several liability; (2) section
6015(c) provides proportionate tax relief to divorced or
separated taxpayers; and (3) section 6015(f) provides equitable
relief fromjoint and several liability in certain circunstances

if neither section 6015(b) nor (c) is avail able.
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| f the Comm ssioner denies a taxpayer’s request for relief
under section 6015, section 6015(e)(1) permts the taxpayer to
petition the Tax Court, and grants the Tax Court jurisdiction, to
determ ne the appropriate relief available to the individual
under section 6015. |In exercising jurisdiction under section
6015(e)(1)(A) to determne the relief to which a taxpayer is
entitled under section 6015(f), it is appropriate for this Court
to consider the evidence admtted at trial. Ew ng v.

Commi ssioner, 122 T.C. 32, 44 (2004), vacated on other grounds

439 F.3d 1009 (9th Gr. 2006).

Cting Robinette v. Conm ssioner, 439 F.3d 455 (8th Grr.

2006), revg. 123 T.C. 85 (2004), respondent asserts that this
Court must decide the appropriate relief available to petitioner
under section 6015(f) solely on the basis of the adm nistrative
record. W disagree.

Robi nette involved the Court’s jurisdiction under section
6330 to review the Comm ssioner’s determnation to proceed with
collection of taxes. Section 6330(d)(1) permts a taxpayer to
appeal the Appeals officer’s determnation to proceed with
collection of taxes. In Robinette, the U S. Court of Appeals for
the Eighth Crcuit held that section 6330(d)(1) provides for
l[imted judicial review of adm nistrative decisions and that the

Court islimted to the adm nistrative record. |d. at 458-461.
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Qur jurisdiction under section 6015(e)(1) is not limted to
an appeal or review of the admnistrative determ nation. Rather,

section 6015(e) (1) gives the Tax Court jurisdiction to determ ne

the appropriate relief available to a taxpayer under section

6015, including equitable relief under section 6015(f). W think
there is no convincing reason to exercise our jurisdiction under
section 6015(e)(1) to determ ne the appropriate relief avail able
to a taxpayer under section 6015 differently from our
jurisdiction under section 6213(a) to redetermne a deficiency in

tax. Ew ng v. Conm ssioner, supra at 37. Nor is there any

convincing reason to exercise our jurisdiction under section
6015(e) (1) differently in determning the appropriate relief
avai l able to a taxpayer under section 6015(f) from determ ni ng
the relief avail abl e under section 6015(b) and (c).

Moreover, the lien and | evy procedures under sections 6320
and 6330 are nore extensive than the procedures for seeking
relief fromliability under section 6015. Taxpayers in a lien or
|l evy action are entitled to participate in a hearing at the

Appeal s Ofice nearest their residence. Katz v. Conmm ssioner,

115 T.C. 329, 337-338 (2000); sec. 301.6330-1(d)(2), RA-D6 and
D7, Proced. & Adm n. Regs. The hearing, whether conducted face
to face or by tel ephone or correspondence, affords the taxpayer
and the Appeals officer the opportunity to discuss the issues and

to fully develop and clarify the facts. The Appeals officer
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often requests specific additional information and supporting
docunentation. If the financial information in the
admnistrative file is nore than 12 nonths old and/or the
information is no | onger accurate, the Appeals officer wll
request a new or updated financial statenent before naking the

determ nation. See, e.g., Etkin v. Conm ssioner, T.C Meno.

2005-245. Additionally, taxpayers’ entitlenent to audio record

section 6330 hearings, Keene v. Conm ssioner, 121 T.C 8, 19

(2003), provides them a nmeans of preserving an accurate record of
the hearing. None of those safeguards is present under the

Commi ssioner’s procedures for processing a taxpayer’s request for
section 6015 relief.

I n Septenber 2004, the Appeals officer determ ned that
petitioner had not shown that she would suffer econom c hardship
if relief fromthe tax liabilities were not granted. However, in
Sept enber 2002 petitioner had sent CCl SO a conpl et ed
questionnaire reporting unenpl oynent conpensation. Although
unenpl oynent conpensation is tenporary and nost assuredly woul d
have term nated by Septenber 2004 when the Appeals officer nade
her determ nation, the Appeals officer did not request an updated
financial statenment frompetitioner. |Indeed, the Smths’ joint
return for 2003 reported only $3, 888 of unenpl oynent
conpensation, which indicates that the $1,280 of nonthly

unenpl oynment conpensation ended in early 2003.
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Furthernmore, in justifying the Appeals officer’s allocation
of the liabilities equally between petitioner and M. Scott,
respondent contends that w thout nore information from petitioner
t he Appeals officer could not tell whose incone was reported on
the returns. Yet the Appeals officer never requested any
additional information frompetitioner and, in contravention of
section 6015(a), applied the community property | aws of

California and Idaho. See Mira v. Conm ssioner, 117 T.C 279,

290 n. 8 (2001). Respondent’s own argunent denonstrates the
i nadequacy of the procedures enployed in this case. W concl ude
t hat Robinette is inapplicable to this case.

Qur determnation with respect to the appropriate relief
avai l able to petitioner under section 6015(f) is nade in a trial

de novo, in accordance with Ewing v. Commi Sssi oner, supra, and we

may consider matters raised at trial which were not included in
the adm ni strative record.

Petitioner bears the burden of proving that respondent’s
denial of full relief was an abuse of discretion. See Rule

142(a); At v. Conm ssioner, 119 T.C 306, 311 (2002), affd. 101

Fed. Appx. 34 (6th Gr. 2004); Jonson v. Conmm ssioner, 118 T.C

106, 113 (2002), affd. 353 F.3d 1181 (10th Cr. 2003).
Petitioner nmust denonstrate that respondent exercised his

discretion arbitrarily, capriciously, or without sound basis in
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fact or law. See Jonson v. Conm ssioner, supra at 125; Wodral

v. Comm ssioner, 112 T.C 19, 23 (1999).

Section 6015(f) provides:
SEC. 6015(f). Equitable Relief.--Under procedures prescribed by
(1) taking into account all the facts and
circunstances, it is inequitable to hold the
individual liable for any unpaid tax or any
deficiency (or any portion of either); and

(2) relief is not available to such
i ndi vi dual under subsection (b) or (c),

the Secretary may relieve such individual of such
liability.

As directed by section 6015(f), the Comm ssioner has
prescribed procedures to be used in determ ning whether the
requesting spouse qualifies for relief fromjoint and several
liability under section 6015(f). As applicable to the present
case, these procedures are set forth in Rev. Proc. 2000-15, 2000-
1 C.B. 447.° The requesting spouse nmust satisfy seven conditions

(threshold conditions) before the Comm ssioner will consider a

Rev. Proc. 2003-61, 2003-2 C. B. 296, which supersedes Rev.
Proc. 2000-15, 2000-1 C. B. 447, is effective for requests for
relief under sec. 6015(f) filed on or after Nov. 1, 2003, and for
requests for such relief pending on, and for which no prelimnary
determ nation |letter had been issued as of, that date. Rev.

Proc. 2003-61, sec. 7, 2003-2 C.B. at 299. Rev. Proc. 2003-61,
supra, is not applicable in this case because (1) petitioner
filed her request for relief on Aug. 9, 2002, and (2) respondent
issued a prelimnary determ nation on May 23, 2003.
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request for relief under section 6015(f). Rev. Proc. 2000- 15,
sec. 4.01, 2000-1 C.B. at 448.

The threshold conditions are as follows: (1) The requesting
spouse filed a joint return for the taxable year for which he or
she seeks relief; (2) relief is not available to the requesting
spouse under section 6015(b) or (c); (3) the requesting spouse
applies for relief no later than 2 years after the date of the
Comm ssioner’s first collection activity after July 22, 1998,
wWith respect to the requesting spouse; (4) the liability remains
unpai d; (5) no assets were transferred between the spouses as
part of a fraudul ent schene by the spouses; (6) the nonrequesting
spouse did not transfer disqualified assets to the requesting
spouse; and (7) the requesting spouse did not file or fail to
file the return wwth fraudulent intent. Respondent agrees that
in this case those threshold conditions are satisfied.

In cases where the threshold conditions have been satisfied,
equitable relief may be granted under section 6015(f) if, taking
into account all facts and circunstances, it is inequitable to
hol d the requesting spouse |liable. Rev. Proc. 2000-15, sec.
4.03, 2000-1 C. B. at 448-449. Rev. Proc. 2000-15, sec. 4.03,
lists several nonexclusive factors that the Conm ssioner wll
consider in determning eligibility for equitable relief under

section 6015(f).
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The Iist of nonexclusive factors that the Conmm ssioner wl|
consider as weighing in favor of granting relief includes: (1)
The requesting spouse is separated or divorced fromthe
nonr equesti ng spouse; (2) the requesting spouse would suffer
econom ¢ hardship if relief were denied; (3) the requesting
spouse was abused by the nonrequesting spouse; (4) the requesting
spouse did not know or have reason to know of the itens giving
rise to a deficiency or that the reported liability would be
unpai d; (5) the nonrequesting spouse has a | egal obligation
pursuant to a divorce decree or agreenent to pay the unpaid
l[iability;” and (6) the unpaid liability is attributable solely
to the nonrequesting spouse. 1d. sec. 4.03(1).

The Iist of nonexclusive factors that the Conmm ssioner wl|
consi der as wei ghing against granting relief includes: (1) The
unpaid liability is attributable to the requesting spouse; (2) at
the time the return was signed the requesting spouse knew or had
reason to know of the itens giving rise to a deficiency or that
the reported liability would be unpaid; (3) the requesting spouse
significantly benefited (beyond normal support) fromthe unpaid

l[tability; (4) the requesting spouse will not suffer economc

"According to the revenue procedure, however, “This will not
be a factor weighing in favor of relief if the requesting spouse
knew or had reason to know, at the tinme the divorce decree or
agreenent was entered into, that the nonrequesting spouse would
not pay the liability.” Rev. Proc. 2000-15, sec. 4.03(1)(e),
2000-1 C. B. at 449.
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hardship if relief is denied; (5) the requesting spouse has not
made a good faith effort to conply with Federal incone tax |aws
in the tax years followng the tax year to which the request for
relief relates; and (6) the requesting spouse has a | egal
obligation pursuant to a divorce decree or agreenent to pay the
unpaid liability. 1d. sec. 4.03(2).

“No single factor will be determ native of whether equitable
relief will or will not be granted in any particul ar case.
Rat her, all factors will be considered and wei ghed
appropriately.” 1d. sec. 4.03. Furthernore, the list of factors
is not intended to be exhaustive. The Comm ssioner generally
does not consider the fact that the taxpayer did not
significantly benefit fromthe underpaynent of tax in determ ning
whet her to grant relief under section 6015(f). However, on the
basi s of cases deciding whether it was inequitable to relieve a
taxpayer fromjoint liability under fornmer section 6013(e)(1)(D)
this Court considers the fact that a taxpayer did not
significantly benefit fromthe unpaid liability as favoring
equitable relief under section 6015(f) for that taxpayer. Van

Arsdalen v. Conmi ssioner, T.C Meno. 2007-48. |n deciding

whet her respondent’s determi nation that petitioner is not
entitled to relief under section 6015(f) was an abuse of
di scretion, we consider evidence relating to all the facts and

ci rcunst ances.



1. Marital Status

| f the requesting spouse is separated or divorced fromthe
nonr equesting spouse, this factor would favor granting relief to
the requesting spouse. Rev. Proc. 2000-15, sec. 4.03(1)(a).
Petitioner and M. Scott were divorced in January 2001.
Petitioner filed her request for section 6015 relief on August 9,
2002. Consequently, this factor weighs in favor of granting
relief to petitioner.

2. Econom ¢ Har dship

| f paynent of the tax liability would cause the requesting
spouse to suffer econom c hardship, this factor would support the
granting of equitable relief to the requesting spouse. [|d. sec.
4.03(1)(b). Econom c hardship occurs if paynent of the
l[tability, in whole or in part, wll cause the taxpayer to be
unabl e to pay his or her reasonable basic |iving expenses. |d.
sec. 4.02(1)(c), 2000-1 C.B. at 448; see sec.
301.6343-1(b)(4) (i), Proced. & Adm n. Regs. In determning a
reasonabl e anmount for basic |iving expenses, we consider, anong
other things: (1) The taxpayer’s age, enploynent status and
hi story, ability to earn, and nunber of dependents; (2) the
anount reasonably necessary for food, clothing, housing, nedical
expenses, transportation, current tax paynents, alinony, child
support, or other court-ordered paynents and expenses necessary

to the taxpayer’s production of income; (3) the cost of living in
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t he geographic area where the taxpayer resides; (4) the anmount of
property which is avail able to pay the taxpayer’s expenses; (5)
any extraordi nary circunstances; and (6) any other factor that

t he taxpayer clains bears on econom c hardship. See sec.
301.6343-1(b)(4)(ii), Proced. & Adm n. Regs.

Respondent contends that petitioner does not satisfy the
econom ¢ hardship test because financial statenents on the
guestionnaire showed that the Smths’ total nonthly incone of
$2, 478 exceeded their expenses of $2,007 by $471. The Smths’
nont hly i ncone included $1, 280 of unenpl oynent conpensati on.
After M. Smth’s unenpl oynent conpensation term nated, there was
a nonthly deficit of $809, and they were unable to pay their
nmortgage, utilities, and food bills. Beginning in February 2003,
the LDS Church paid the Smths’ nortgage and propane gas bills
and provided themw th food. Petitioner has established that she
is unable to pay her basic |iving expenses.

Petitioner’s divorce |eft her with nodest furnishings and
vehi cl es encunbered with debt. Petitioner would suffer severe
econom ¢ hardship if relief under section 6015(f) were deni ed.

3. Abuse

Petitioner was not abused by M. Scott. Lack of spousal
abuse is not a factor listed in Rev. Proc. 2000-15, sec. 4.03(2),
t hat wei ghs against granting relief. Therefore, this factor is
neutral. See Washington v. Conm ssioner, 120 T.C 137, 149
(2003).
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4. Knowl edge or Reason To Know

The fact that the requesting spouse did not know or have
reason to know when she signed the returns that there was an
understatenent of tax or that the taxes would not be paid favors
granting relief. The fact that the requesting spouse knew or had
reason to know when she signed the returns that there was an
understatenent of tax or that the taxes would not be paid wei ghs
against granting relief. 1In resolving whether in signing a tax
return a requesting spouse had reason to know of the
understatenent of tax in the return, we consider whether the
requesti ng spouse was aware of the circunstances of the
transaction(s) that gave rise to the error(s) in the return.

Jonson v. Commi ssioner, 118 T.C. at 115; Bokum v. Commi SSi oner,

94 T.C. 126, 145-146 (1990), affd. 992 F.2d 1132 (11th Grr.
1993).

In determ ning the taxpayer’s know edge, we nay exam ne
several factors, including: (1) The requesting spouse’s |evel of
education; (2) the requesting spouse’s involvenent in the
famly s financial affairs; (3) the nonrequesting spouse’s
evasi veness and deceit concerning the famly's financial affairs;
and (4) the presence of expenditures that are |avish or unusual
when conpared to the requesting spouse’s past standard of |iving.

See Stevens v. Comm ssioner, 872 F.2d 1499, 1505 (11th G
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1989), affg. T.C. Meno. 1988-63; Butler v. Conm ssioner, 114 T.C.

276, 284 (2000); EFlynn v. Comm ssioner, 93 T.C 355, 365-366

(1989) .

Petitioner was not involved in managing her famly’s
finances, making financial decisions for her famly, or the
reporting of any tax consequences of financial decisions that
were clainmed in the joint tax returns. M. Scott prepared the
Scotts’ Federal income tax returns for all years they were
married. M. Scott was an accountant who worked for an
accounting firmand who prepared returns for other taxpayers.
Petitioner, by contrast, had a high school education and worked
part tinme as a substitute clerk or secretary and a shipper. She
never prepared a tax return.

Petitioner never questioned M. Scott about the returns and
never questioned that he would pay the taxes reported on the
returns. It appears that, while noney had al ways been tight, M.
Scott had paid the taxes shown as owed on the returns for all the
15 years of the Scotts’ nmarriage before the years at issue.

The liability for 1990 arises froma deficiency attributable
to the disall owance of deductions related to the Scotts’ Karnival
Klassics activity. M. Scott kept the records for that activity.
He presented the joint return to petitioner and told her where to
sign. He did not give petitioner the opportunity to exam ne the

1990 Schedule C, Profit or Loss from Busi ness, for Karnival
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Kl assics. She did not know and had no reason to know t hat the
reported cost of supplies exceeded the gross recei pts and that
M. Scott had reported advertising expenses that had not been
i ncurred.

On the record before us, we find that a reasonably prudent
t axpayer under petitioner’s circunstances at the tinme of signing
the 1990 joint tax return would not have been expected to know
that the tax liability stated in that return was erroneous.

The rel evant know edge in the case of a reported but unpaid
liability is whether, when the return was signed, the taxpayer
knew or had reason to know “that the liability would not be

paid’”. Washington v. Conm ssioner, supra at 150; Rev. Proc.

2000-15, sec. 4.03(1)(d), 2000-1 C.B. at 449. Accordingly, we
must consi der whether, “taking into account all the facts and
circunstances”, sec. 6015(f)(1), petitioner knew or had reason to
know that M. Scott would not pay the taxes shown as due on the
returns.

Havi ng observed petitioner’s appearance and deneanor at
trial, we find her testinony to be honest, forthright, and
credi ble. Wen she signed the returns for 1991 and 1993 on or
about their due dates, she did not know that M. Scott woul d not
file the 1991 return until August 26, 1996, and the 1993 return
until January 26, 1998, or that he would not pay the taxes with

the returns. Petitioner did not sign the 1992 return that was
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filed by M. Scott. She had no know edge that tax was shown as
owed on the return and did not know or have reason to know t hat
M. Scott would not pay the tax. Petitioner did not know that
M. Scott had stopped paying the taxes with the returns until he
filed for bankruptcy in 1995. She did not know that M. Scott
was frequenting prostitutes.

Petitioner signed the 1994 and 1995 returns after M. Scott
filed for bankruptcy. During the bankruptcy proceedi ngs, when
petitioner first learned that M. Scott had failed to pay the
t axes, she suggested to himthat they try to arrange install nent
paynments to pay their Federal taxes. M. Scott told her that the
paynment of the taxes was his responsibility and he woul d handl e
it. Wen she signed the 1995 and 1996, returns she could not be
sure that he would or would not pay the taxes; she did not know
or have reason to know that he would not pay the taxes shown as
owed on those returns, and she did not know or have reason to
know t hat he woul d pay those taxes.

Consequently, the know edge or reason to know factor favors
granting relief for 1990, 1991, 1992, and 1993 and is neutral for
1994 and 1995.

5. Nonr equesti ng Spouse’'s Legal Obligation

This is a factor in favor of the requesting spouse where the
nonr equesti ng spouse has a | egal obligation pursuant to a divorce

decree or an agreenent to pay the outstanding tax liability and
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t he requesting spouse did not know or did not have any reason to
know t hat the nonrequesting spouse woul d not pay the incone tax
liability. Rev. Proc. 2000-15, sec. 4.03(1)(e), 2000-1 C. B. at
449.

Petitioner and M. Scott’s divorce decree placed the |egal
obligation to pay the $1,200 unpaid tax liability for 2000
exclusively on M. Scott. M. Scott was also obligated to pay
“any other marital debt not specifically included” in the divorce
decree. Respondent asserts, however, that petitioner knew or had
reason to know, at the tine that the divorce judgnent and decree
was entered, that M. Scott would not pay the tax liability. W
di sagr ee.

Petitioner first learned that M. Scott had failed to pay
taxes when M. Scott filed for bankruptcy in 1995. During the
bankruptcy proceedi ngs petitioner suggested to M. Scott that
they try to arrange installnment paynents to pay their Federal
taxes. M. Scott told petitioner to stay out of it because it
was hi s business and he would handle it. There is nothing in the
record to suggest that when the divorce decree was signed in
2001, petitioner knew, or should have known, that M. Scott would
not pay the taxes. Therefore, we conclude that this factor

favors petitioner.
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6. Attributable to Nonreguesting Spouse

In recormendi ng that petitioner be granted partial relief
fromliability, the Appeals officer erroneously conputed
petitioner’s liability under the community property rules.

Det erm nati ons under section 6015 are to be nmade wi thout regard

to conmmunity property. Sec. 6015(a); Mra v. Conmm ssioner, 117

T.C. at 290 n. 8.

Respondent contends that, on the basis of the information
before the Appeals officer, the officer properly allocated the
liabilities equally between petitioner and M. Scott. Respondent
conplains that without nore information from petitioner
respondent could not tell whose incone was reported on the
returns. Respondent urges that, given the fact that for all 6
years at issue both petitioner and M. Scott had wages and sel f-
enpl oynent i nconme, the Appeals officer’s determ nation of a 50-
percent allocation was appropriate under the circunstances. W
di sagr ee.

The Fornms W2, Wage and Tax Statenent, attached to the
returns show that M. Scott’s incone greatly exceeded
petitioner’s for every year at issue. M. Scott handl ed the
famly finances and dom nated the famly. He told petitioner the
nunber of exenptions to claimfor wthholding. He was an

accountant, and petitioner believed that the clained exenptions
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were proper. On the basis of these facts, we conclude that the
under paynents of tax are attributable solely to M. Scott.

7. Si gni ficant Benefit

During their marriage, including the years at issue, the
Scotts did not live well, and noney was tight. They had nodest
furni shings and vehicles, and they never owned a hone.

Petitioner did not benefit beyond normal support fromthe unpaid
liabilities for all of the years at issue. Therefore, this

factor favors granting petitioner relief. See Van Arsdalen v.

Conmi ssioner, T.C. Menop. 2007-48.

8. Nonconpl i ance Wth Federal |ncome Tax Laws

The fact that the requesting spouse has not nade a good
faith effort to conply with Federal incone tax laws in years
after the years for which relief is sought is a factor that
wei ghs against granting relief. Petitioner and M. Smth filed a
joint Federal incone tax return for 2002 that reported an
overpaynent of tax. Initially, respondent determ ned that the
return contained an error and that the Smths underpaid their
2002 tax. The issue was ultimately resolved, and on June 16,
2003, respondent sent thema refund of $717.74. Petitioner

conplied with Federal incone tax laws. This factor is neutral.
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Concl usi on

Petitioner has presented a strong case for relief fromjoint
tax liability on the basis of the factors promul gated by the
Conmi ssioner in Rev. Proc. 2000-15, sec. 4.03. Mbst of those
factors favor granting petitioner relief. Mst significantly,
petitioner would suffer extrene econom c hardship if relief were
denied. After considering all of the facts and circunstances, we
find that it would be inequitable to hold petitioner liable for
paynent of the outstanding tax liabilities for all years at
i ssue. Accordingly, we hold that respondent abused his
discretion in denying petitioner equitable relief fromjoint and
several liability under section 6015(f).

To reflect the foregoing,

Deci sion will be entered

for petitioner.




