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On Aug. 26, 2003, R issued to P separate Fina
Notices of Intent to Levy and Notice of Your Right to a
Hearing with regard to his unpaid Federal incone taxes
for the taxable years 1985 to 1995 and for the taxable
years 1996 to 1999. P submtted to respondent tinely
requests for a hearing under sec. 6330, |I.R C

On Mar. 3, 2004, P filed a bankruptcy petition
under ch. 7 of the Bankruptcy Code.

On May 25, 2004, while P's bankruptcy case
remai ned open, R issued to P separate Notices of
Det er mi nati on Concerning Collection Actions for the
taxabl e years 1985 to 1995 and the taxable years 1996
to 1999. On June 28, 2004, P filed with the Court
petitions for lien or levy action challenging R s
notices. R filed notions to dismss for |ack of
jurisdiction on the ground the petitions were filed in
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violation of the automatic stay inposed under 11 U S. C
sec. 362(a)(8) (2000). P filed objections to R's
not i ons.

Hel d: The notices of determ nation underlying the
petitions were issued to petitioner in violation of the
automatic stay inposed under 11 U S.C. sec. 362(a)(1)
(2000), and, therefore, the Court |acks jurisdiction.
Held, further, R s nmotions to dismss for |ack of
jurisdiction shall be denied, and these cases shall be
di sm ssed for lack of jurisdiction on the Court’s own
not i ons.

Robert Al an Jones, for petitioner.

Alan J. Tonsic, for respondent.

OPI NI ON

CGERBER, Chi ef Judge: These collection review cases are

before the Court on respondent’s notions to dismss for |ack of
jurisdiction. Respondent contends that the Court | acks
jurisdiction on the ground the petitions for lien or |evy action
were filed in violation of the automatic stay inposed under 11
U S.C. section 362(a)(8) (2000) (the automatic stay).! As

di scussed in detail below, we conclude that we |ack jurisdiction
in these cases on the alternative ground that the notices of

determ nation underlying the petitions were issued to petitioner

1Unl ess ot herwi se indicated, section references are to
sections of the Internal Revenue Code, as anmended, and Rul e
references are to the Tax Court Rules of Practice and Procedure.
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in violation of the automatic stay inposed under 11 U S. C
section 362(a)(1) (2000).

Backqr ound?

On August 26, 2003, respondent issued to petitioner separate
Final Notices of Intent to Levy and Notice of Your Right to a
Hearing with regard to his unpaid Federal incone taxes for the
taxabl e years 1985 to 1995 and for the taxable years 1996 to
1999. Petitioner submtted to respondent tinely requests for a
heari ng under section 6330.

On March 3, 2004, petitioner filed a bankruptcy petition
under chapter 7 of the Bankruptcy Code wth the U S. Bankruptcy
Court for the District of Nevada.

By letter dated April 12, 2004, Christopher Gellner (M.
Cellner), petitioner’s bankruptcy attorney, inforned Appeal s
O ficer Anthony Aguiar that petitioner had filed the above-
referenced bankruptcy petition and that petitioner was not in
need of, and desired to withdraw, his request for a section 6330
hearing. On April 14, 2004, Appeals Oficer Aguiar sent to M.
Gell ner a Form 12256 (W thdrawal of Request for Collection Due
Process Heari ng).

However, by letter dated May 5, 2004, Robert Al an Jones (M.

Jones), petitioner’s tax attorney, informed Appeals Oficer

2The record establishes and/or the parties do not dispute
the foll owm ng background facts.
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Agui ar (1) That M. Cellner did not have the authority to
represent petitioner with regard to tax matters; (2) that M.
Jones was appoi nted as petitioner’s attorney-in-fact for the
years in issue; and (3) that, although petitioner did not want to
withdraw his rights to a section 6330 hearing, the bankruptcy
automatic stay barred further adm nistrative proceedi ngs at that
tine.

On May 25, 2004, respondent’s O fice of Appeals issued to
petitioner separate Notices of Determ nation Concerning
Coll ection Actions for the taxable years 1985 to 1995 and for the
taxabl e years 1996 to 1999. The notices stated that respondent
determ ned that it was appropriate to proceed with the proposed
levies. On June 28, 2004, petitioner filed with the Court
petitions for lien or |evy action challenging respondent’s
notices.® At the tine the petitions were filed, petitioner
resided in Las Vegas, Nevada.

On August 19, 2004, respondent filed notions to dismss for
| ack of jurisdiction on the ground the petitions were filed in
violation of the automatic stay. On Septenber 16, 2004,
petitioner filed objections to respondent’s notions. Petitioner

mai ntains that the Court should (1) conclude that petitioner

3The petitions arrived at the Court in an envel ope bearing a
tinmely U S. Postal Service postmark dated June 24, 2004. See
sec. 7502(a).
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properly invoked the Court’s jurisdiction, and (2) stay any
further proceedings pending the final disposition of petitioner’s
bankruptcy case. Petitioner did not aver that the bankruptcy
court had granted relief fromthe automatic stay, or that the
automatic stay otherwi se was no longer in effect, on the date the
petitions were filed.

Di scussi on

It is well settled that the Court’s jurisdiction in a
coll ection review case under section 6330 depends upon the
i ssuance of a valid notice of determnation and the filing of a

tinely petition for review. See Sarrell v. Conmm ssioner, 117

T.C. 122, 125 (2001); Morhous v. Comm ssioner, 116 T.C 263, 269

(2001); see also Rule 330(h).

In a recent case, Prevo v. Conmi ssioner, 123 T.C. 326

(2004), we granted the Conmm ssioner’s notion to dismss for |ack
of jurisdiction in a collection review case on the ground the
petition for lien or levy action was filed with the Court in
viol ation of the automatic stay inposed under 11 U S.C. section

362(a)(8) (2000).% In Prevo v. Conm ssioner, supra, the sequence

of relevant events unfolded as follows: (1) The Comm ssi oner

i ssued to the taxpayer a notice of determ nation concerning

411 U.S.C. sec. 362(a)(8) (2000) expressly bars “the
commencenent or continuation of a proceeding before the United
States Tax Court concerning the debtor.”
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collection actions; (2) the taxpayer filed a bankruptcy petition;
and (3) the taxpayer filed with the Court a petition for lien or
| evy action. In granting the Comm ssioner’s notion to dismss
for lack of jurisdiction, we noted that the taxpayer had fallen
victimto a trap for the unwary in that the automatic stay that
arose by operation of |aw upon the filing of her bankruptcy
petition barred her from subsequently filing a petition with the
Court. Moreover, in the absence of a tolling provision in the
collection review provisions simlar to that contained in section
6213(f),° the taxpayer |lost the opportunity to contest the
Conmi ssioner’s notice of determnation in this Court.

The facts in the present cases are materially different from

those in Prevo v. Conm ssioner, supra. As previously described,

t hese cases devel oped as follows: (1) Petitioner filed a
bankruptcy petition; (2) the Conm ssioner issued to petitioner
noti ces of determ nation concerning collection actions; and (3)
petitioner filed wwth the Court petitions for lien or |evy

action.

SAl t hough 11 U.S.C. sec. 362(a)(8) (2000) bars the
commencenent or continuation of a proceeding before the Tax
Court, by reason of sec. 6213(f) the period for filing a petition
for redetermnation of a deficiency with the Tax Court under sec.
6213(a) is suspended for the period during which the taxpayer is
prohi bited by reason of the automatic stay fromfiling a petition
inthis Court and for 60 days thereafter. See d son v.

Commi ssioner, 86 T.C 1314, 1318-1319 (1986), and cases cited
t herei n.
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Li ke the taxpayer in Prevo v. Conm ssioner, supra,

petitioner filed his petitions for lien or levy action with the
Court after filing his bankruptcy petition and while the
automatic stay inposed under 11 U S. C. section 362(a)(8) (2000)
remained in effect. The fact that respondent issued the notices
of determnation in question after petitioner filed his
bankruptcy petition presents a ground for dism ssal that was not

available in Prevo v. Conmi ssioner, supra. Specifically, the

guestion ari ses whet her respondent was barred by the automatic
stay fromissuing the notices of determ nation to petitioner in
the first instance. |If so, it would follow that these cases
shoul d be dism ssed on the ground that the notices of
determ nation were void or invalid.

The Court can, sua sponte, question its jurisdiction at any

time. Raynond v. Conm ssioner, 119 T.C 191, 193 (2002); Neely

v. Comm ssioner, 115 T.C. 287, 290 (2000); Romann v.

Comm ssioner, 111 T.C 273, 280 (1998). \Where the application of

the automatic stay may act as an inpedinent to the Court’s
jurisdiction in a collection review proceeding, it is incunbent
on the Court to determ ne the proper ground for dismssal. Cf.,

e.g., Pietanza v. Comm ssioner, 92 T.C 729, 735-736 (1989)

(hol ding that, where appropriate, the Court will dismss on the
ground that the Comm ssioner failed to issue a valid notice of

deficiency rather than for lack of a tinely filed petition),
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affd. wi thout published opinion 935 F.2d 1282 (3d G r. 1991).
The Pietanza principle is particularly conpelling in the present
cases inasnmuch as the Court is confronted with two alternative
grounds for dism ssal, one of which will have the effect of
denying petitioner the opportunity to obtain judicial review of
respondent’s notices of determnation in this Court. See Prevo

v. Conm ssioner, supra.

Before proceeding with our analysis, we first reviewthe
pertinent portions of the automatic stay provisions set forth in
11 U. S.C. section 362 (2000) and the collection review procedures
establ i shed under sections 6320 and 6330.

The Automatic Stay

Title 11 of the United States Code provides uniform
procedures designed to pronote the effective rehabilitation of
t he bankrupt debtor and, when necessary, the equitable
distribution of his or her assets. See H Rept. 95-595, at 340
(1977). One key to achieving these ains is the automatic stay,
whi ch generally operates to tenporarily bar actions against or
concerning the debtor or property of the debtor or the bankruptcy

estate. See Allison v. Comm ssioner, 97 T.C 544, 545 (1991);

Hal pern v. Conmmi ssioner, 96 T.C 895, 897-898 (1991).

The autonmatic stay provisions are set forth in 11 U S. C
section 362(a) (2000), which provides in pertinent part:

(a) Except as provided in subsection (b) of this
section, a petition filed under section 301, 302, or
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303 of this title, * * * operates as a stay, applicable
to all entities, of--

(1) the comencenent or conti nuation,
i ncludi ng the issuance or enploynment of
process, of a judicial, admnistrative, or
ot her action or proceedi ng agai nst the debtor
that was or could have been comrenced before
the comencenent of the case under this
title, or to recover a claimagainst the
debtor that arose before the commencenent of
the case under this title;

* * * * * * *

(3) any act to obtain possession of
property of the estate or of property from
the estate or to exercise control over
property of the estate;

(4) any act to create, perfect, or
enforce any |ien against property of the
est at e;

(5) any act to create, perfect, or
enforce agai nst property of the debtor any
lien to the extent that such |ien secures a
claimthat arose before the commencenent of
t he case under this title;

(6) any act to collect, assess, or
recover a claimagainst the debtor that arose
before the comencenent of the case under
this title;, * * *

Title 11 U S. C. section 362(b) (2000), which establishes
exceptions to the automatic stay descri bed above, provides in
pertinent part:

(b) The filing of a petition under section 301,

302, or 303 of this title, * * * does not operate as a
stay- -
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(9) under subsection (a), of--
(A) an audit by a governmental unit to
determne tax liability;
(B) the issuance to the debtor by a
governnmental unit of a notice of tax
defi ci ency;
(© a demand for tax returns; or
(D) the making of an assessnent for any tax
and i ssuance of a notice and demand for
paynment of such an assessnent * * *,

The bankruptcy court may issue an order granting relief from
the automatic stay. 11 U S.C. sec. 362(d) (2000). Absent such
an order, the automatic stay generally remains in effect until
the earliest of the closing of the case, dism ssal of the case,
or the grant or denial of a discharge. 11 U S.C sec. 362(c)(2)

(2000); see Allison v. Conm ssioner, supra at 545; Smth v.

Comm ssioner, 96 T.C. 10, 14 (1991); Neilson v. Conm ssioner, 94

T.C. 1, 8 (1990).

Col | ecti on Revi ew Procedures

Section 6331(a) provides that if any person |liable to pay
any tax neglects or refuses to pay such tax within 10 days after
noti ce and demand for paynent, then the Secretary is authorized
to collect such tax by levy upon the person’s property. Section
6331(d) provides that, at |east 30 days prior to enforcing
collection by way of a |levy on the person's property, the
Secretary shall provide the person with a final notice of intent
to levy, including notice of the adm nistrative appeal s avail abl e

to the person.
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Section 6330(a) provides in pertinent part that the
Secretary shall notify a person in witing of his or her right to
an Appeals Ofice hearing regarding a final notice of intent to
| evy by mailing such notice by certified or registered mail to
such person at his or her last known address. Section 6330(a)(2)
provi des that the prescribed notice shall be provided not |ess
than 30 days before the day of the first levy with respect to the
anmount of the unpaid tax for the taxable period. Further,
section 6330(a)(3)(B) provides that the prescribed notice shal
explain that the person has the right to request an Appeals
O fice hearing during that 30-day peri od.

Where the taxpayer has tinely requested an Appeals Ofice
heari ng and the Appeals Ofice has issued a notice of
determ nation to the taxpayer regarding a proposed | evy action,
section 6330(d) (1) provides that the taxpayer wll have 30 days
foll ow ng the issuance of such notice to file a petition for
review with the Tax Court or Federal District Court, as may be

appropriate. See Ofiler v. Conm ssioner, 114 T.C 492, 498

(2000). Notably, there is no provision anal ogous to section
6213(f) in section 6330 that tolls the statutory period for

filing a tinely petition for lien or levy action for the period
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during which the person is prohibited by reason of the automatic
stay fromfiling a petition.®
Anal ysi s

The automatic stay under 11 U S. C. section 362(a)(1) (2000)
bars “the commencenent or continuation, including the issuance or
enpl oynent of process, of a judicial, adm nistrative, or other
action or proceedi ng agai nst the debtor that was or could have
been commenced before the commencenent of the case under this
title”. In addition, 11 U S.C section 362(a)(6) bars any act to
coll ect, assess, or recover a claimagainst the debtor that arose
before the commencenent of the bankruptcy case.

We eval uate the applicability of the automatic stay
provi sions against the parties’ specific actions in these cases.
Al t hough the record does not include transcripts of petitioner’s
account for the years in question, we assune that respondent
entered assessnents agai nst petitioner and issued to petitioner
noti ces and demand for paynment of such assessnents. Wen no
paynents were forthcom ng, respondent issued to petitioner
Notices of Intent to Levy and Notice of Your R ght to a Hearing
under section 6330. Such notices pronpted petitioner to submt

to respondent requests for a section 6330 hearing. Several

6Sec. 6330 is effective with respect to collection actions
initiated nore than 180 days after July 22, 1998 (Jan. 19, 1999).
See Internal Revenue Service Restructuring and Reform Act of
1998, Pub. L. 105-206, sec. 3401(d), 112 Stat. 750.
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months | ater, petitioner filed his bankruptcy petition.
Thereafter, respondent issued to petitioner the notices of
determ nation that led petitioner to attenpt to i nvoke the
Court’s jurisdiction.

Agai nst this backdrop, we are satisfied that the issuance of
the final notices of intent to levy to petitioner constituted
adm ni strative collection actions taken agai nst petitioner
(before the comencenent of the bankruptcy case) within the
meani ng of 11 U S.C. section 362(a)(1) (2000). Consistent with
the foregoing, it follows that the issuance to petitioner of the
notices of determ nation constituted the continuation of
adm ni strative collection actions against petitioner (after the
commencenent of the bankruptcy case) wthin the nmeaning of 11
U S. C section 362(a)(1) (2000). Qur conclusion that the |evy
notices and notices of determ nation constituted actions agai nst
petitioner (as opposed to an action initiated by petitioner) is
bol stered by the nature and purpose of such notices. W observe
that if petitioner had failed to request an adm nistrative
hearing wthin 30 days of the issuance of the final notices of
intent to levy, he would have waived his right to admnistrative
and judicial review of the proposed collection actions under
section 6330, and respondent normally woul d have been free to

proceed with the proposed |levies. See Kennedy v. Conmm ssioner,

116 T.C 255, 262 (2001). @Gving due regard to the public

policies underlying the automatic stay provisions, we concl ude
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that the issuance of the notices of determ nation to petitioner
violated the automatic stay.’

Qur holding on this point is consistent with both bankruptcy
casel aw and respondent’s adm ni strative guidance. See In re
Par ker, 279 Bankr. 596, 602-603 (Bankr. S.D. Ala. 2002) (The IRS
conceded, and the bankruptcy court held, that the issuance of a
final notice of intent to |l evy under section 6330 violated the

automatic stay); In re Covington, 256 Bankr. 463, 465-466 (Bankr.

D.S.C. 2000) (The bankruptcy court held that the issuance of a
final notice of intent to |l evy under section 6330 violated the
automatic stay); see also Chief Counsel Advisory 2000-18-005 ( My
5, 2000) (A Final Notice of Intent to Levy issued to a debtor who
had filed a bankruptcy petition violated the automatic stay and
was void).

Col l ection activity undertaken in violation of the automatic
stay generally is considered void and without effect. See 9B Am
Jur. 2d, Bankruptcy, sec. 1756, at 387 (1999). Accordingly, we

conclude that the notices of determ nation issued to petitioner

'Despite the express exception permtting the Comm ssi oner
to issue to a taxpayer a notice of deficiency under 11 U S. C
sec. 362(b)(9)(B) (2000), there is no exception in 11 U S.C. sec.
362(b) (2000) for the issuance of a notice of determ nation under
sec. 6330. In addition, a notice of determ nation issued
pursuant to sec. 6330 does not qualify as an audit, a request for
a tax return, or an assessnment or notice and demand for paynent
wi thin the neaning of the applicable subparagraphs of 11 U S. C
sec. 362(b)(9) (2000). See In re Covington, 256 Bankr. 463, 465-
466 (Bankr. D.S.C. 2000).




are void and of no effect. Qur ruling in Lundsford v.

Comm ssioner, 117 T.C 159, 165 (2001) (notice of determ nation

i ssued wi thout proper hearing held to be valid for purposes of
Tax Court jurisdiction) does not preclude that result, as it is
bankruptcy law, which is extrinsic to the procedures specified in
section 6330, that leads to our conclusion. Gven the invalidity
of the notices of determ nation, we shall dism ss these cases for
| ack of jurisdiction on the Court’s own notion.

To reflect the foregoing,

O ders of dism ssal shall be

ent ered denyi ng respondent’s

nmotions to dismss for | ack of

jurisdiction, and these cases shal

be dism ssed for |ack of

jurisdiction on the Court’s own

not i on.



