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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect at the tinme the petition was filed.
Pursuant to section 7463(b), the decision to be entered is not
revi ewabl e by any other court, and this opinion shall not be
treated as precedent for any other case. Unless otherw se

i ndi cat ed, subsequent section references are to the |Internal
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Revenue Code in effect for the year in issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
Respondent determ ned a deficiency in petitioner’s 2004
Federal incone tax of $12,546. Respondent al so determ ned an
accuracy-rel ated penalty in accordance with section 6662(a) in
t he anpbunt of $2,509 for 2004. After concessions,! the issues
for decision are: (1) Wiwether a settlenment paynent received by
petitioner is excludable fromgross incone under section 104(a);
and (2) whether petitioner is |liable under section 6662(a) for an
accuracy-rel ated penal ty.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and attached exhibits are incorporated
herein by this reference. At the tinme of the filing of the
petition, petitioner resided in Qakland, California.

Petitioner worked as a warehouse enpl oyee at Onyx
Envi ronmental Services (hereinafter Onyx) from April 15, 2002
t hrough Novenber 2002 when he was term nated. On Decenber 16

2003, petitioner and another individual filed a conplaint for

! Respondent concedes that petitioner is not liable for
sel f-enpl oynent tax. Additionally, respondent introduced a Form
4340, Certificate of Assessnents, Paynents, and O her Specified
Matters, show ng an assessnent of tax on July 24, 2006, 2 nonths
after petitioner tinely filed a petition with this Court.
Respondent was uncertain as to the basis for the assessnent. W
presune that respondent has abated or will abate the assessnent
and wi Il make no further assessnents until the decision of the
Court is final. See sec. 6213(a).
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damages for sexual and racial harassnent, failure to take
reasonabl e steps to prevent and correct harassnent, and
retaliation, against Onyx and petitioner’s former supervisor in
the Superior Court of the State of California, County of Contra
Costa. In his suit against Onyx, petitioner stated a prayer for
relief for conpensatory damages, nental and enotional distress
damages, punitive damages, interest, attorney’'s fees, and costs
of suit incurred.

I n Septenber 2004, petitioner reached a settl enent agreenent
Wi th Onyx and petitioner’s former supervisor with respect to the
suit he filed on Decenber 16, 2003. Pursuant to the settlenent
agreenent, Onyx paid petitioner $41,651.81 in 2004. Petitioner
tinely filed his 2004 Federal inconme tax return, but he did not
report the amount received fromthe settlenment on the return
Respondent determ ned that $41, 6512 was i ncludable in
petitioner’s gross inconme and issued a notice of deficiency to
petitioner on March 13, 2006.

Di scussi on

In general, the Comm ssioner’s determ nations set forth in a
notice of deficiency are presuned correct, and the taxpayer bears
t he burden of proving that these determ nations are in error.

Rul e 142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933).

2 The 81-cent difference between the anmount paid and |isted
in the notice of deficiency is presunmably due to roundi ng by
respondent.
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Pursuant to section 7491(a), the burden of proof as to factual
matters shifts to respondent under certain circunstances.
Because the facts are not in dispute, we decide this case w thout
regard to the burden of proof.

| . Taxability of Paynment Petitioner Received

A taxpayer’s gross incone includes all income from whatever
source derived unl ess excluded by a specific provision of the
I nternal Revenue Code. Sec. 61(a). &G oss incone does not
i nclude “the anmount of any damages (ot her than punitive danages)
recei ved (whether by suit or agreenent and whether as |unp suns
or as periodic paynents) on account of personal physical injuries
or physical sickness”. Sec. 104(a)(2). To qualify for this
excl usion, the taxpayer nust denonstrate: (1) The underlying
cause of action giving rise to the recovery is based upon tort or
tort type rights; and (2) the danages were received on account of

personal physical injuries or physical sickness. Comm ssioner V.

Schleier, 515 U S. 323, 337 (1995); Allumyv. Conm ssioner, T.C

Meno. 2005-177, affd. 99 AFTR 2d 2007- 2527, 2007-1 USTC par 50489
(9th Cr. 2007). The terns “physical injury” and “physical

si ckness” do not include enotional distress, except to the extent
of damages not in excess of the anmount paid for nedical care
attributable to enotional distress. Sec. 104(a); see also Prasil

V. Conm ssioner, T.C. Menob. 2003-100.
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When damages are received pursuant to a settl enment
agreenent, the nature of the claimthat was the actual basis for
settlenment controls whether such anounts are excl udabl e under

section 104(a)(2). United States v. Burke, 504 U S. 229, 237

(1992); Prasil v. Comm ssioner, supra. The determ nation of the

nature of the claimis a factual inquiry and is generally nade by

reference to the settlenent agreenent. Robinson v. Conm Ssioner,

102 T.C. 116, 126 (1994), affd. in part and revd. in part 70 F.3d
34 (5th Gr. 1995). |If the settlenent agreenent |acks express
| anguage stating what the settlenent anount was paid to settle,
we |l ook to the intent of the payor, based on all the facts and
ci rcunst ances of the case, including the conplaint that was filed

and the details surrounding the litigation. Knuckles v.

Comm ssi oner, 349 F.2d 610, 613 (10th Cr. 1965), affg. T.C

Menp. 1964-33; Allumyv. Commi SSioner, supra.

Here, the settlenent agreenent provides that Onyx wll pay
petitioner $41,651.81 in exchange for petitioner’s rel ease and
di scharge of all clains against Onyx. The settlenent agreenent
does not nention any physical injury or sickness. It refers
generally to “all issues and clains” surrounding petitioner’s
enpl oynent at Onyx, and releases Onyx from*®all clains, rights,
demands, actions, obligations, and causes of action of any and

every kind, known or unknown” by petitioner.
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Looki ng beyond the settlenent agreenent, we |ikew se find no
i ndi cation that Onyx intended the $41,651.81 to conpensate
petitioner for physical injury. As nentioned supra, the
conplaint that petitioner filed in State court alleges sexual and
raci al harassnent, failure to take reasonabl e steps to prevent
and correct harassnent, and retaliation, and the prayer for
relief requests conpensatory danages, nmental and enotional
di stress damages, punitive damages, interest, attorney’'s fees,
and costs incurred. The conplaint says nothi ng about physical
injury or physical sickness sustained by petitioner. There is
nothing in the record linking the settlenent proceeds to any
physi cal injury or sickness. Accordingly, respondent’s
determ nation on this issue is sustained. Based on our
resolution of this issue, we do not address whether the
under | yi ng cause of the State court action was based upon tort or

tort type rights. See Allumyv. Conm Sssioner, supra.

1. Accuracy-Related Penalty Under Section 6662(a)

Section 6662(a) provides that a taxpayer may be liable for a
penalty of 20 percent of the portion of an underpaynent of tax
attributable to negligence or disregard of rules or regul ations.
Sec. 6662(a) and (b)(1). The term “negligence” includes any
failure to make a reasonable attenpt to conply with the
provi sions of the Internal Revenue Code. Sec. 6662(c). The term

“di sregard” includes any carel ess, reckless, or intentional
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disregard. 1d. The Conm ssioner bears the burden of production
Wth respect to the accuracy-related penalty. See sec. 7491(c);

H gbee v. Conm ssioner, 116 T.C 438, 446 (2001).

An exception to the section 6662 penalty applies when the
t axpayer denonstrates: (1) There was reasonabl e cause for the
under paynent, and (2) the taxpayer acted in good faith with
respect to the underpaynent. Sec. 6664(c). \Wether the taxpayer
acted with reasonabl e cause and in good faith is determ ned by
the relevant facts and circunstances on a case-by-case basis.

See Stubblefield v. Conm ssioner, T.C. Mnpb. 1996-537; sec.

1.6664-4(b) (1), Income Tax Regs. “Circunstances that may

i ndi cat e reasonabl e cause and good faith include an honest

m sunder st andi ng of fact or law that is reasonable in |ight of
all the facts and circunstances, including the experience,

know edge, and education of the taxpayer.” Sec. 1.6664-4(b)(1),
| ncone Tax Regs. The nost inportant factor is the extent of the
taxpayer’s effort to assess the proper tax liability.

Stubblefield v. Conm ssioner, supra; sec. 1.6664-4(b)(1), Incone

Tax Regs.

As di scussed above, petitioner worked for Onyx as a
war ehouse enpl oyee, stocking and keeping inventory. After he was
termnated in 2002, petitioner had difficulty finding a new job.
Petitioner was evicted fromhis hone and lived in his car for

several nonths because he could not pay the rent and had no ot her
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pl ace to stay. Petitioner also fell behind on paying bills and
student | oans. Although petitioner eventually found a new job,
it paid close to m ni mum wage and provi ded no health benefits.
Petitioner sustained at |east one injury froman accident while
he was uni nsured, and he had to pay the rel ated expenses out of
pocket .

The record is unclear as to whether petitioner received the
Form 1099-M SC, M scel | aneous | ncone, issued by Onyx.® G ven the
ci rcunst ances described herein, it seens unlikely that petitioner
woul d have appreciated the significance of the Form 1099-M SC
even if he did receive it, even though failure to receive a Form
1099-M SC does not necessarily constitute reasonabl e cause for

failure to report inconme. See Goode v. Comm ssioner, T.C. Meno.

2006- 48.

W find that petitioner’s term nation from enploynment, his
eviction resulting in tenporary honel essness, his health issues,
and the technical nature of the |law as to the exclusion of incone
under section 104 are factors that weigh in his favor. View ng
all the facts and circunstances, including the experience,
know edge, and education of the taxpayer, we concl ude that

petitioner has denonstrated reasonable cause for failing to

3 The parties stipulated that petitioner received the
settl enment proceeds, and that Onyx issued a Form 1099-M SC, which
was submtted as an exhibit. The record does not state that
petitioner actually received the Form 1099-M SC.
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report the settlenent proceeds as inconme and that he acted in
good faith. See sec. 6664(c). Accordingly, he is not |liable for
the accuracy-rel ated penalty under section 6662(a).

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




