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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

CHI ECHI, Judge: Respondent determ ned a deficiency in, and
an accuracy-rel ated penalty under section 6662(a)! on, peti-

tioner’s Federal inconme tax (tax) for her taxable year 2001 of

IAIl section references are to the Internal Revenue Code in
effect for the year at issue. Al Rule references are to the Tax
Court Rules of Practice and Procedure.
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$66, 497 and $12, 926, respectively.

In an anmendnent to answer, respondent asserted (1) an
increase in (a) the deficiency in, and (b) the accuracy-rel ated
penal ty under section 6662(a) on, petitioner’s tax for her
t axabl e year 2001 of $1,273 and $628, respectively, and (2) an
increased (a) deficiency in, and (b) accuracy-rel ated penalty
under section 6662(a) on, petitioner’s tax for that year of
$67, 770 and $13, 554, respectively.

The only issue remaining for decision is whether petitioner
is liable for her taxable year 2001 for the accuracy-rel ated
penal ty under section 6662(a). W hold that she is.

FI NDI NGS OF FACT

Many of the facts have been stipulated and are so found.

Petitioner resided in Ellicott Cty, Maryland, at the tine
she filed the petition.

Petitioner, who attended three years of college where she
maj ored in education, and E. Bruce Snyder (decedent) were married
for about 38 years when he died after a long illness in May 2001.
During their marriage, decedent retained Robert Hopkins (M.
Hopkins) with A G Edwards & Sons, Inc. (A.G Edwards) as their
financial advisor.

Wth M. Hopkins' s assistance, in Decenber 1994, decedent
and petitioner each opened an individual retirement account (IRA)

wth A.G Edwards. Petitioner was the primary beneficiary of



- 3 -
decedent’ s | RA, and decedent was the primary beneficiary of
petitioner’s IRA. The four children of petitioner and decedent
were the contingent beneficiaries of both decedent’s |IRA and
petitioner’s |RA

At atime or tines not disclosed by the record, decedent
purchased from Sun Life Assurance Conpany of Canada (Sun Life)
two annuity contracts, viz., the MFS Regatta Gold Fi xed Annuity
(contract no. 76-7600-474212) and the MFS Regatta Cold
Fi xed/ Vari abl e Annuity (contract no. 76-7600-574550), that were
in effect when he died on May 14, 2001.2 (W shall refer to
(1) decedent’s MFS Regatta CGol d Fi xed Annuity as decedent’s fixed
annuity contract, (2) decedent’s MFS Regatta Gol d Fi xed/ Vari abl e
Annuity as decedent’s fixed/variable annuity contract, and
(3) both such contracts collectively as decedent’s annuity
contracts.) M. Hopkins of A G Edwards was the plan adm nistra-
tor for each of decedent’s annuity contracts.

In May or June 2001, Sun Life was notified that decedent had
died. Upon receiving notice of decedent’s death, Sun Life sent
to the plan adm ni strator for each of decedent’s annuity con-
tracts (1) a letter dated June 18, 2001, with respect to dece-
dent’s fixed annuity contract (Sun Life’'s June 18, 2001 letter)

and (2) a letter dated June 19, 2001, with respect to decedent’s

2lt is not clear fromthe record whether decedent was re-
ceiving benefits before he died under the MFS Regatta CGol d Fi xed
Annuity and/or the MFS Regatta CGol d Fi xed/Variable Annuity.
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fixed/variable annuity contract (Sun Life's June 19, 2001 |et-
ter). The respective bodies of those letters, which were virtu-
ally identical, stated in pertinent part:

After review of this contract, it has been determ ned that
Anne Snyder is entitled to the death benefit options. It is
i nportant that she [Anne Snyder] consult a tax or |egal

advi sor before making a decision. Please have her choose
one of the follow ng options:

(1) Imediate lunp M ninmum Death Benefit.
The M ni num Death Benefit is cal culated by Sun
Life and will pay the greatest of the follow ng:

. Contributions accruing at a rate of 5% annu-
ally, mnus withdrawal s al so accruing at a
rate of 5% annually. This accrual wll con-
tinue until the first day of the nonth fol-
| owi ng the 80'" birthday of the annuitant or
until the contributions or wthdrawal s have
doubl ed as a result of the accumul ation.

. 100% of the accumnul ated val ue on the date of
death notification and el ected option paper-
work is received by Sun Life in good order.

. Account value on the nobst recent 7" contract
anni versary, plus any contributions, mnus
any withdrawal s since that 7'" year anniver-
sary.

. Cash Surrender Value. This includes any
appl i cabl e surrender penalties and Market
Val ue adjustnment (MVA - applies to fixed
series only)

Note: If the Lunp Sumoption is chosen, we ask that the
beneficiary provide the tax w thhol ding infornmation.
Sun Life can w thhold between 10% 50% for taxes only
upon request.

(2) Defer the lunp sum paynent.
The lunp sum paynent may be taken anytime within five
years of the date of death. A new beneficiary can be
named for the deferral period.

(3) Annuitize the contract.
This option may be chosen within one year of the annu-
itant’s date of death. |If this option is chosen, it is
irrevocable. For additional information regarding
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annui tization, please see the enclosed annuitization
kit.

(4) Re-register the contract.
In order to proceed, we ask that Anne Snyder send a
letter of instruction that includes the follow ng
i nformation:

. chosen Death Benefit Option (listed above)

Note: If the Re-registration option is chosen

pl ease have her [Anne Snyder] include her date of
birth and new beneficiary designation.

an original signature

mai | i ng addr ess

Soci al Security nunber

Signature GQuarantee - needed only if the re-regis-
tration option is chosen or if the payout is

$250, 000. 00 or greater.

* * * * * * *

Pl ease forward the follow ng docunents in addition to the
letter of instruction:

. certified copy of the annuitant’s [decedent’s] death
certificate.

On July 9, 2001, petitioner signed and dated Form W4P,
Wthholding Certificate for Pension or Annuity Paynents (Form W
4P), for her taxable year 2001 with respect to decedent’s fixed
annuity contract (petitioner’s 2001 Form W4P for decedent’s
fixed annuity contract). In that form petitioner directed that
no tax was to be wthheld fromany distribution with respect to
decedent’ s fixed annuity contract. The instructions for peti-
tioner’s 2001 Form WA4P for decedent’s fixed annuity contract

stated in pertinent part:
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W t hhol di ng From Pensi ons and Annuities

CGenerally, Federal incone tax w thholding applies to the
taxabl e part of paynents made from pension, profit-sharing,
stock bonus, annuity, and certain deferred conpensation

pl ans; fromindividual retirenment arrangenents (IRAs); and
fromcomercial annuities. The nethod and rate of w thhol d-
i ng depends on the kind of paynent you receive. Al so,
because your tax situation may change fromyear to year, you
may want to refigure your wthhol ding each year. You can
change the anount to be wthheld by using lines 2 and 3 of
Form W 4P.

Choosi ng not to have incone-tax withheld. You * * * can
al so choose not to have inconme tax wthheld from your pay-
ments by using line 1 of Form W4p. * * *

* * * * * * *

Caution: There are penalties for not paying enough tax
during the year, either through w thholding or estinmated tax
payment s.

* * * * * * *

Nonperi odi ¢ paynment s—10% wi t hhol di ng.  Your payer nust
withhold a flat 10% from nonperi odi c paynments (but see
Eligible rollover distribution-20% w thhol di ng bel ow) unl ess
you choose not to have incone tax withheld. D stributions
froman IRA that are payable on demand are treated as
nonperi odi ¢ paynents. You can choose not to have incone tax
wi thhel d from a nonperiodic paynent by submtting Form WA4P
(containing your correct TIN) to your payer and checking the
box on line 1.

* * * * * * *

Eligible rollover distribution-20% w thhol di ng.

Di stributions you receive fromqualified pension or annuity
pl ans (e.g., 401(k) pension plans) or tax-sheltered annu-
ities that are eligible to be rolled over tax free to an IRA
or qualified plan are subject to a flat 20% w t hhol di ng.

The 20% wi t hholding is required and you cannot choose not to
have incone tax withheld for eligible rollover distribu-
tions. See Pub. 505 for nore details. However, the payer
will not withhold incone tax if the entire distribution is
transferred by the plan admnistrator in a direct rollover
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to a traditional IRA qualified pension plan, or tax-shel-
tered annuity. * * *

On July 9, 2001, petitioner signed and dated Form WA4P for
her taxable year 2001 with respect to decedent’s fixed/vari abl e
annuity contract (petitioner’s Form W4P for fixed/ variable
annuity contract). |In that form petitioner directed that no tax
was to be withheld fromany distribution with respect to dece-
dent’s fixed/variable annuity contract. The instructions for
petitioner’s 2001 Form WA4P for decedent’s fixed/variable annuity
contract were identical to the instructions for petitioner’s 2001
Form WA4P for decedent’s fixed annuity contract.

On July 17, 2001, Sun Life received an undated letter from
petitioner with respect to decedent’s fixed annuity contract
(petitioner’s July 17, 2001 letter with respect to decedent’s
fixed annuity contract). |In that letter, petitioner elected what
she referred to as a “lunp sum death benefit paynent” under
decedent’ s fixed annuity contract and requested that Sun Life
“not withhold any taxes fromthis distribution.” Petitioner
enclosed with petitioner’s July 17, 2001 letter with respect to
decedent’ s fixed annuity contract, inter alia, petitioner’s 2001
Form WA4P for decedent’s fixed annuity contract, including the
instructions to such form a formentitled “ANNU Tl ZATI ON DATA
FORM on which no information was contai ned and whi ch had been
crossed out, and a formentitled “Direct Deposit Authorization”

in which petitioner directed Sun Life to deposit directly into
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her checki ng account at Bank of America (petitioner’s Bank of
Anerica checking account)® any paynents that Sun Life nmade to her
under decedent’s fixed annuity contract.

On July 17, 2001, Sun Life received an undated letter from
petitioner with respect to decedent’s fixed/variable annuity
contract (petitioner’s July 17, 2001 letter with respect to
decedent’ s fixed/variable annuity contract). |In that letter,
petitioner elected what she referred to as a “lunp sum death
benefit paynment” under decedent’s fixed/variable annuity contract
and requested that Sun Life “not withhold any taxes fromthis
distribution.” Petitioner enclosed with petitioner’s July 17,
2001 letter with respect to decedent’s fixed/variable annuity
contract, inter alia, petitioner’s 2001 Form W4P for decedent’s
fixed/variable annuity contract, including instructions to such
form and a formentitled “Direct Deposit Authorization” in which
petitioner directed Sun Life to deposit directly into her Bank of
Aneri ca checki ng account any paynents that Sun Life made to her
under decedent’s fixed/variable annuity contract.

On Novenber 16, 2001, the plan adm nistrator of decedent’s
fixed annuity contract and decedent’s fixed/variable annuity
contract sent to Sun Life a letter (A G Edwards Novenber 16

2001 letter) wth respect to both of those contracts, which Sun

*Bef ore decedent died, petitioner’s Bank of America checking
account was a checking account maintained by both decedent and
petitioner.
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Life received on Novenber 19, 2001. Included wth that letter
were two death certificates for decedent. A G Edwards Novenber
16, 2001 letter stated in pertinent part:

As per our conversation today, please find the encl osed
original death certificates to |iquidate the above policies.

Al so, Ms. Snyders bank account nunber is 007071707352, you
have the rest of the information on file.

| am under the assunption that these will be |iquidated on

Novenmber 19, 2001, and all any nonies due per your cal cul a-

tion will be deposited into the above account on Tuesday,

Novenber 20", 2001. |If this is NOT a correct assunption,

pl ease advi se Robert Hopkins or nyself inmmediately at (800)

688- 9334.

On Novenber 26, 2001, petitioner received into her Bank of
Anerica checking account a paynment of $25,940.28 from Sun Life
Wi th respect to decedent’s fixed annuity contract.

On Novenber 26, 2001, petitioner received into her Bank of
Aneri ca checki ng account a paynment of $170,429.52 from Sun Life
with respect to decedent’s fixed/variable annuity contract.

Sun Life reported to respondent for petitioner’s taxable
year 2001 the gross distributions of $25,940.28 and $170, 429. 52
that it nade to petitioner during that year with respect to
decedent’ s fixed annuity contract and decedent’s fixed/vari abl e
annuity contract, respectively. |In this connection, Sun Life
prepared separate Fornms 1099-R, Distributions From Pensi ons,
Annuities, Retirenment or Profit-Sharing Plans, |IRAs, |nsurance

Contracts, etc. (Sun Life Form 1099-R), for 2001 that showed Sun

Life as the payer and petitioner as the recipient of such respec-
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tive gross distributions. The address for petitioner shown in
each such formwas the sane as the address shown in (1) the tax
return that petitioner filed for her taxable year 2001 and
(2) the petition that she filed wwth the Court. One Sun Life
Form 1099-R showed a “Gross Distribution” of $25,940.28 and a
“Taxabl e Amount” of $25,940.28, which was the anobunt of the
distribution that Sun Life paid to petitioner in 2001 with
respect to decedent’s fixed annuity contract. The other Sun Life
Form 1099-R showed a “Gross Distribution” of $170,429.52 and a
“Taxabl e Amount” of $170,429.52, which was the amount of the
distribution that Sun Life paid to petitioner in 2001 with
respect to decedent’s fixed/variable annuity contract. The
“Distribution Code(s)” shown in each Sun Life Form 1099-R was
“4", and the box entitled “I RA/ SEP/ SI MPLE" was checked. *

During 2001, petitioner received interest of $400 and ot her
i ncome of $1,365 from Anerican General Life Insurance Conpany
(American Ceneral).

During 2001, A .G Edwards nmade the followi ng gross distribu-
tions totaling $8,500 from decedent’s IRA, with respect to which
an el ection had been made to withhold tax of 10 percent, by

i ssuing the follow ng checks to decedent:

“The instructions to Form 1099-R for 2001 descri be distribu-
tion code “4" as “Death.” Those instructions also state: “If
the | RA/ SEP/ SI MPLE box is checked, you have received a tradi-
tional I RA, SEP, or SIMPLE distribution.”



Dat e of
A. G Edwar ds Nor nal Tax G oss

Check Di stri bution Wt hhel d Di stribution
February 2, 2001 $1, 125 $125 $1, 250
February 9, 2001 405 45 450
March 1, 2001 1, 530 170 1, 700
April 3, 2001 1, 530 170 1, 700
May 1, 2001 1, 530 170 1, 700
June 12, 2001 1,530 170 1, 700

Subt ot al s $7, 650 $850 $8, 500

Tot al $8, 500

The above-descri bed checks issued by A .G Edwards were deposited
into petitioner’s Bank of America checking account.?®

On June 12, 2001, petitioner sent to A .G Edwards a death
certificate for decedent and a preprinted form prepared by A G
Edwards entitled “A .G Edwards Self-Directed | RA Request Forni
(A.G Edwards IRA request form). |In that form petitioner
directed A G Edwards to nake a total distribution rollover of
decedent’s IRA into petitioner’s | RA because of decedent’s death.

In July 2001, petitioner requested A .G Edwards to make
gross distributions to her frompetitioner’s | RA of $1,700 a
nmonth. Pursuant to that request, during 2001, A G Edwards nade
the follow ng gross distributions totaling $10,200 from peti -

tioner’s IRA, with respect to which an el ection had been nmade

°See supra note 3. Decedent endorsed the checks dated Feb
2 and 9, Mar. 1, and Apr. 3, 2001. The only endorsenent on each
of the checks dated May 1 and June 12, 2001, was “FOR DEPCSI T
ONLY” .
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to withhold tax of 10 percent, by issuing the follow ng checks to

petitioner:
Dat e of
A. G Edwar ds Nor nmal Tax G oss
Check Di stri bution Wt hhel d Di stribution
July 10, 2001 $1, 530 $170 $1, 700
August 6, 2001 1,530 170 1, 700
August 31, 2001 1,530 170 1, 700
Sept enber 28, 2001 1,530 170 1, 700
Novenber 16, 2001 1,530 170 1, 700
Decenber 3, 2001 1,530 170 1,700
Subt ot al s $9, 180 $1, 020 $10, 200

Tot al $10, 200
The above-descri bed checks issued by A .G Edwards were endorsed
by petitioner and deposited into petitioner’s Bank of Anerica
checki ng account.

A. G Edwards prepared and issued to decedent and petitioner
separate Fornms 1099-R (A. G Edwards Form 1099-R) for 2001 with
respect to the gross distributions of $8,500 and $10, 200 t hat
A. G Edwards made during that year from decedent’s |IRA and
petitioner’s I RA, respectively. The address for decedent and for
petitioner shown in the respective A.G Edwards Forns 1099-R
issued to themwas the sane as the address shown in (1) the tax
return that petitioner filed for her taxable year 2001 and
(2) the petition that she filed with the Court. A G Edwards
Form 1099-R i ssued to decedent showed A G Edwards as the payer
and decedent as the recipient of a “Goss Distribution” of $8,500

and a “Taxabl e Amount” of $8, 500, which was the total amount of
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the gross distributions that A G Edwards made to decedent during
2001 from decedent’s IRA. A G Edwards Form 1099-R issued to
petitioner showed A .G Edwards as the payer and petitioner as the
reci pient of a “Gross Distribution” of $10,200 and a “Taxabl e
Amount” of $10, 200, which was the total anobunt of the gross
distributions that A .G Edwards nmade to petitioner during 2001
frompetitioner’s IRA.  The “Distribution Code(s)” shown in the
respective A.G Edwards Forns 1099-R i ssued to decedent and
petitioner was “7", and the box entitled “IRA/ SEP” was checked. ®

Petitioner and decedent tinely filed a joint Form 1040, U.S.
I ndi vidual I ncone Tax Return, for their taxable year 2001 (2001
joint return). In that return, petitioner reported wages of
$18,672 paid to petitioner by Chateau Builders of Maryland Inc.,
taxabl e interest of $62, ordinary dividends of $21, total IRA
di stributions of $11,111 paid to petitioner by Alfirst Bank, and
Soci al Security benefits of $20,802, of which petitioner reported
$4, 134 was taxable. In the 2001 joint return, petitioner re-
ported total incone of $34,000, total tax of $3,158, tax withheld
of $2,956, estimated tax paynents of $700, and an overpaynent of

$498.

5The instructions to Form 1099-R for 2001 descri be distribu-
tion code “7" as “Normal distribution.” Those instructions
further indicate that if the “I RA/SEP” box is checked, the
reci pient has received a traditional | RA or SEP distribution.
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In the 2001 joint return, petitioner did not report interest
i ncome of $400 and ot her incone of $1,365 paid during 2001 by
American CGeneral. Nor did petitioner report in the 2001 joint
return the gross distributions of $25,940.28 and $170, 429. 52 pai d
during 2001 by Sun Life wth respect to decedent’s fixed annuity
contract and decedent’s fixed/variable annuity contract, respec-
tively. 1In addition, petitioner did not report in the 2001 joint
return the gross distributions of $8,500 and $10, 200 nade during
2001 by A.G Edwards from decedent’s I RA and petitioner’s |IRA
respectively.

In the notice of deficiency (notice) that respondent issued
to petitioner for her taxable year 2001, respondent determned to
include in gross incone for that year: (1) Interest incone of
$400 paid by American CGeneral, (2) other inconme of $1,365 paid by
Anerican CGeneral, (3) a gross distribution of $25,940 paid by Sun
Life with respect to decedent’s fixed annuity contract, (4) a
gross distribution of $170,429 paid by Sun Life with respect to
decedent’ s fixed/variable annuity contract, and (5) gross distri-
butions of $10,200 nade by A.G Edwards frompetitioner’'s IRA '

Respondent al so determned in the notice that petitioner is

'Respondent indicated in the notice that petitioner did not
report in the 2001 joint return gross distributions of $8,500
made by A .G Edwards during that year from decedent’s | RA
Respondent failed to include in the conputation of the $66, 497
deficiency determned in the notice those unreported gross
distributions. See infra note 10.
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Iiable for her taxable year 2001 for a $12,926 accuracy-rel ated
penal ty under section 6662(a).

In the anendnent to answer, respondent asserted an increased
deficiency in, and an increased accuracy-rel ated penalty under
section 6662(a) on, petitioner’s tax for her taxable year 2001 of
$67, 770 and $13, 554, respectively.?

OPI NI ON

The only issue remaining for our consideration is whether
petitioner is liable for her taxable year 2001 for the accuracy-
related penalty under section 6662(a).

Pursuant to section 7491(c), respondent bears the burden of
production with respect to the issue presented under section
6662. In order to neet respondent’s burden of production,
respondent nust cone forward with sufficient evidence indicating
that it is appropriate to i npose the accuracy-related penalty in

this case. Higbee v. Comm ssioner, 116 T.C 438, 446 (2001).

The burden of proof remains with petitioner with respect to the
accuracy-rel ated penalty that respondent determned in the

notice.® See Rule 142(a); Welch v. Helvering, 290 U S 111, 115

(1933); Higbee v. Comm ssioner, supra at 446-447. Respondent

8See supra note 7 and infra note 10.

°Thus, al though respondent bears the burden of production
with respect to the accuracy-related penalty determned in the
notice, respondent “need not introduce evidence regardi ng reason-
abl e cause, substantial authority, or simlar provisions.”
H gbee v. Conm ssioner, 116 T.C 438, 446 (2001).
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bears the burden of proof with respect to the increase in that
accuracy-rel ated penalty that respondent asserted in the anend-
nment to answer.® Rule 142(a). However, our resolution of
whet her petitioner is liable for the accuracy-related penalty

does not depend on who has the burden of proof.

1f we were to sustain respondent’s position in the amend-
ment to answer that petitioner is liable for her taxable year
2001 for an accuracy-rel ated penalty under sec. 6662(a) in excess
of the amount of such penalty determned in the notice, it would
be necessary for the parties to determ ne under Rule 155 the
i ncreased anmount of such penalty attributable to petitioner’s
under paynment for that year. That is because respondent incor-
rectly calculated the increased anount of the accuracy-rel ated
penal ty under sec. 6662(a) asserted in the anmendnent to answer.

The increased deficiency in, and the increased accuracy-
related penalty under sec. 6662(a) on, petitioner’s tax for her
t axabl e year 2001 that respondent asserted in the amendnent to
answer are attributable to gross distributions totaling $8, 500
that petitioner concedes were nmade during 2001 from A G Edwards
and were not reported in the 2001 joint return. See supra note
7. Respondent cal cul ated the increased anmount of the accuracy-
rel ated penalty under sec. 6662(a) to be $13,554. W believe
that respondent erred in making that calculation. |t appears
t hat respondent cal cul ated such i ncreased anount as a percentage
of the increased anount of the deficiency that respondent as-
serted in the anendnent to answer. However, the accuracy-related
penal ty under sec. 6662(a) is equal to 20 percent of the portion
of the underpaynent of tax to which that section applies. In the
i nstant case, the increased deficiency for petitioner’s taxable
year 2001 that respondent asserted in the amendnent to answer and
that petitioner concedes is not equal to the underpaynent for
that year to which respondent asserts sec. 6662 applies. In this
connection, we note that in the notice respondent determ ned that
the total tax withheld for taxable year 2001 was $4, 825, and not
$2,956 as reported in the 2001 joint tax return. In addition,
petitioner reported in that return, and respondent did not adjust
in the notice, $700 of estimated tax paynents for her taxable
year 2001
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Section 6662(a) inposes an accuracy-related penalty equal to
20 percent of the underpaynent to which section 6662 applies.
Section 6662 applies to the portion of any underpaynent which is
attributable to (1) negligence or disregard of rules or regul a-
tions, sec. 6662(b)(1), or (2) a substantial understatenent of
tax, sec. 6662(b)(2).

It is respondent’s position that petitioner’s underpaynent
for her taxable year 2001 was attributable to (1) negligence or
disregard of rules or regulations and (2) a substantial under-
statenent of tax. W shall address only whether petitioner’s
under paynment for 2001 was attributable to a substantial under-
statenment of tax. That is because our resolution of that ques-
tion is determ native of whether petitioner is liable for the
accuracy-rel ated penalty under section 6662(a). !

For purposes of section 6662(b)(2), an understatenent is
equal to the excess of the ampbunt of tax required to be shown in
the tax return over the amount of tax shown in such return
sec. 6662(d)(2)(A), and is substantial in the case of an individ-
ual if the amobunt of the understatenent for the taxable year
exceeds the greater of 10 percent of the tax required to be shown
in the return for that taxable year or $5, 000, sec.

6662(d) (1) (A). The amobunt of the understatenent is to be reduced

by that portion of the understatenment which is attributable to

1See supra note 10.
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(1) “the tax treatnent of any item by the taxpayer if there is or
was substantial authority for such treatnent”, sec.
6662(d)(2)(B)(i), or (2) any itemif (a) “the relevant facts
affecting the itemis tax treatnent are adequately disclosed in
the return or in a statenent attached to the return”, sec.
6662(d)(2)(B)(ii)(l), and (b) “there is a reasonable basis for
the tax treatnment of such item by the taxpayer”, sec.
6662(d) (2)(B)(ii)(Il1).

The accuracy-rel ated penalty under section 6662(a) does not
apply to any portion of an underpaynent if it is shown that there
was reasonabl e cause for, and that the taxpayer acted in good
faith with respect to, such portion. Sec. 6664(c)(1). The
determ nati on of whether the taxpayer acted wi th reasonabl e cause
and in good faith depends on the pertinent facts and circum
stances, including the taxpayer’s efforts to assess such tax-
payer’s proper tax liability, the know edge and experience of the
t axpayer, and the reliance on the advice of a professional, such
as an accountant. Sec. 1.6664-4(b)(1), Income Tax Regs.

Petitioner concedes that she should have reported in the
2001 joint return the respective distributions that Sun Life,

A. G Edwards, and American Ceneral nmade during 2001. Petitioner
does not dispute that the understatenent of tax in the 2001 joint
return exceeds the greater of 10 percent of the tax required to

be shown in that return or $5,000. See sec. 6662(d)(1)(A). On
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the record before us, we find that respondent has satisfied
respondent’ s burden of production under section 7491(c) with
respect to the accuracy-rel ated penalty.

I n support of her position that she is not liable for the
accuracy-rel ated penalty under section 6662(a), petitioner
clained at trial? that she never received: (1) The separate Sun
Life Fornms 1099-R showi ng the gross distributions made by Sun
Life during 2001 of $25,940 and $170,429 with respect to dece-
dent’s fixed annuity contract and decedent’s fixed/vari able
annuity contract, respectively; (2) the separate A G Edwards
Forms 1099-R showi ng the gross distributions made by A G Edwards
during 2001 totaling $8,500 and $10, 200 from decedent’s | RA and
petitioner’s I RA, respectively; and (3) the separate Forns 1099
show ng the distributions made by Anerican General during 2001 of
$400 of interest income and $1, 365 of other inconme, respectively.

In further support of her position that she is not |iable
for the accuracy-rel ated penalty under section 6662(a), peti-
tioner clained at trial that she believed that the respective
gross distributions of $25,940 and $170, 429 nade by Sun Life
during 2001 with respect to decedent’s annuity contracts and the

respective gross distributions of $8,500 and $10, 200 nade by A G

12At the conclusion of the trial in this case, the Court
directed the parties to file simnultaneous opening briefs and
si mul t aneous answering briefs. However, petitioner filed a
notice of intent not to file posttrial briefs.
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Edwar ds during 2001 from decedent’s | RA and petitioner’s |IRA were
death benefits that are not taxable. Petitioner explained at
trial that she held that belief because sone of her friends who
were wi dows told her during informal discussions that death
benefits are not taxable.?®®

We turn first to petitioner’s claimat trial that she did
not receive any of the Fornms 1099 from Sun Life, A G Edwards, or
American CGeneral showi ng the respective distributions that those
conpani es nade during 2001. Petitioner’s claimthat she received
none of those forns strains credulity, and we reject it. The
record does not establish, and petitioner does not contend, that
the separate Sun Life Forns 1099-R showi ng the respective gross
di stributions nmade by Sun Life during 2001 with respect to
decedent’s annuity contracts and the separate A G Edwards Forns
1099- R showi ng the respective gross distributions made by A G
Edwar ds during 2001 from decedent’s | RA and petitioner’s |IRA were
addressed to an incorrect address.! Nor does the record estab-
lish, and petitioner does not contend, that she was havi ng any

problens in receiving mail around the tine the payers in question

Bpetitioner did not give a simlar explanation at trial as
to why she did not include in gross incone in the 2001 joint
return the respective distributions of $400 of interest incone
and $1, 365 of other income nade by Anerican General during 2001.

4The record does not contain copies of any Form 1099 t hat
American General issued with respect to the respective distribu-
tions during 2001 of interest and other incone.
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(viz., Sun Life, A G Edwards, and Anerican General) would have
been required to issue Fornms 1099 (i.e., by no later than January
31, 2002).

We turn nowto petitioner’s claimat trial that she believed
that the respective gross distributions made by Sun Life and A G
Edwar ds during 2001 were death benefits that are not taxable
because sonme of her w dowed friends told her during inform
di scussions that death benefits are not taxable. W find that it
was unreasonable for petitioner to rely on any such inform
statenents of her friends in concluding that the respective gross
distributions that Sun Life and A .G Edwards made during 2001 are
not taxable. In determ ning whether a taxpayer acted with
reasonabl e cause and in good faith, generally the nost inportant
factor to consider “is the extent of the taxpayer’'s effort to
assess the taxpayer’s proper tax liability.” Sec. 1.6664-
4(b) (1), Inconme Tax Regs. Petitioner should have consulted a
prof essional, and not her friends, about the tax treatnent of the
respective gross distributions that Sun Life and A G Edwards

made during 2001.%*® The record does not establish, and peti -

5\\¢ note that the record does not establish that A G
Edwards referred to the respective gross distributions that it
made during 2001 as death benefits. The record shows that such
di stributions were fromdecedent’s | RA and petitioner’s IRA.  Nor
does the record establish that Anmerican General referred to the
respective distributions that it made during 2001 as death
benefits. The record shows that such distributions were of
interest and other inconme. Although the record establishes that

(continued. . .)
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ti oner does not contend, that she consulted a professional about
the tax treatnent of such distributions.?®

On the record before us, we find that petitioner did not
have reasonabl e cause for, and did not act in good faith with
respect to, any portion of the underpaynent for her taxable year
2001. See sec. 6664(c)(1); sec. 1.6664-4(b)(1), Incone Tax Regs.

Based upon our exam nation of the entire record before us,

we find that petitioner is liable for her taxable year 2001 for

15, .. conti nued)
in Sun Life's June 18, 2001 letter and Sun Life' s June 19, 2001
letter Sun Life indicated that “Anne Snyder is entitled to the
death benefit options” and that one of those options was an
“I'nmedi ate | unp M nimum Death Benefit”, the record shows that
“the death benefit options” avail able were under decedent’s
annuity contracts. Only a death benefit paid under a life
i nsurance contract because of the death of the insured is to be
excluded fromgross inconme. Sec. 101(a). |If petitioner had
consulted with a professional about the tax treatnent of the
respective gross distributions that Sun Life made during 2001
Wi th respect to decedent’s annuity contracts, she would have been
advi sed that a so-called death benefit paid under an annuity
contract is not to be excluded fromgross i ncone because of the
death of the annuity contract holder. See sec. 72.

¥t is significant that petitioner failed to call as wt-
nesses at trial (1) the plan admnistrator to testify about the
respective gross distributions that Sun Life made during 2001
W th respect to decedent’s annuity contracts, (2) a representa-
tive of A G Edwards to testify about the respective gross
distributions that A G Edwards made during 2001 from decedent’s
| RA and petitioner’s IRA, and (3) the accountant who prepared the
2001 joint return to testify about why the respective distribu-
tions made by Sun Life, A G Edwards, and Anerican Ceneral during
2001 were not reported in that return. W presune that peti-
tioner did not call those w tnesses because their respective
testinoni es woul d not have been favorable to petitioner’s posi-
tioninthis case. See Wchita Term nal Elevator Co. v. Conm s-
sioner, 6 T.C. 1158, 1165 (1946), affd. 162 F.2d 514 (10th G r
1947).
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the accuracy-rel ated penalty under section 6662(a) that is
attributable to petitioner’s underpaynent for that year.?'’

We have considered all of the contentions and argunments of
the parties that are not discussed herein, and we find themto be
w thout nmerit, irrelevant, and/or noot.

To reflect the foregoing,

Deci sion will be entered under

Rul e 155.

"The anpbunt of the accuracy-rel ated penalty under sec.
6662(a) for which petitioner is liable is an anobunt that is in
excess of the amount of such penalty determned in the notice and
is to be determ ned under Rule 155. See supra note 10.



