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Respondent determ ned a deficiency of $4,658 in petitioner’s
Federal inconme tax for 2003. After concessions by respondent,
hereafter noted, the sole issue for decision is whether
petitioner, under section 151, is entitled to dependency
exenption deductions for two of his three children froma prior
marri age.

Sone of the facts were stipulated, and those facts, with the
annexed exhi bits, are so found and are incorporated herein by
reference. At the tinme the petition was filed, petitioner’s
| egal residence was Sunbury, North Carolina.

Petitioner was married in 1989 and, prior to the year at
i ssue, divorced. Three children were born of this marriage, and,
on his Federal incone tax return for the year at issue, he
cl ai mred dependency exenption deductions for the three children as
dependents. Petitioner filed his return as a head- of - househol d
under section 2(b) and clainmed the child tax credit under section
24(a) with respect to each child. 1In the notice of deficiency,
respondent disallowed the three dependency exenptions and the
child tax credit and changed petitioner’s filing status to
single. At trial, respondent conceded that petitioner was
entitled to head-of-household filing status and the dependency

exenpti on deduction for one child due to the fact that the child
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lived with petitioner during the year at issue.? The two other
children lived with petitioner’s fornmer spouse during the year at
issue, and the principal issue in this case is petitioner’s
clains to the dependency exenption deductions for the two
children and the child tax credit.

Petitioner clains entitlenment to the dependency exenption
deducti ons based on an order by the State court that granted his
di vorce. GCenerally, that order provided that petitioner was
entitled to the dependency exenption deductions for the children
as to any year during which his fornmer spouse only was enpl oyed
part tinme. Respondent does not chall enge the fact that
petitioner’s fornmer spouse was enployed part tinme during the year
at issue, and petitioner would be entitled to the dependency
exenpti on deductions except for the fact that petitioner has not
satisfied the requirenents of section 152(e)(2).

Cenerally, section 151(c) allows a taxpayer to deduct an
annual exenption anount for each dependent, as defined in section
152. Under section 152(a), the term “dependent” neans, in
pertinent part, a son or daughter of the taxpayer over half of
whose support was received fromthe taxpayer. Sec. 152(a)(1).

In the case of a child of divorced parents, section

152(e) (1) provides in pertinent part that, if a child receives

2 The record does not reflect whether respondent conceded the

child tax credit with respect to that dependent.



over half of his support fromhis parents who are divorced under
a decree of divorce, and the child is in the custody of one or
both of his parents for nore than one-half of the year, then the
child will be treated as receiving over half of his support from
t he parent having custody for a greater portion of the cal endar
year (referred to as the “custodial parent”). Petitioner’s
former spouse was the custodial parent of the two children at

i ssue.

The “noncustodial parent” is entitled to claimthe
dependency exenption deductions if one of three statutory
exceptions in section 152(e) applies. |f an exception applies,
the “noncustodial parent” (in this case petitioner) is treated as
provi ding over half of a child s support. This case, therefore,
focuses on section 152(e)(2).

Section 152(e)(2) provides, if “the custodial parent signs a
witten declaration”, that such custodial parent will not claim
such child as a dependent, and the noncustodi al parent attaches
such witten declaration to the noncustodial parent’s return for
t he taxabl e year, the noncustodial parent is entitled to the
dependency exenption deduction for that year.

The “witten declaration” is enbodied in Form 8332, Rel ease
of Caimto Exenption for Child of Divorced or Separated Parents.
That formconsists of two parts, Part |, which is for the rel ease

of the dependency exenption for the “current year”, and Part ||



applies to releases for “future years”. Both parts (if
appl i cabl e) nust be signed by the custodial parent releasing the
exenptions, and each part requires the year or years (in the case
of Part I1) to which the exenption is rel eased and the nanes of

t he dependents.

Petitioner’s fornmer spouse did not execute a Form 8332;
however, petitioner attached to his incone tax return a copy of
the court order pursuant to which he clains entitlenment to the
dependency exenption deduction for the two children. Respondent
contends that this does not satisfy the requirenents of section
152(e)(2).

In MIler v. Comm ssioner, 114 T.C 184 (2000), the Court

addressed specifically whether an attachnent to the tax return of
an order by the divorce court allow ng the noncustodi al parent

t he dependency exenption for a dependent satisfies the

requi renents of section 152(e)(2) where there is no acconpanyi ng
signature by the custodial parent agreeing to the rel ease of the
dependency exenption deduction. The Court held that attaching a
copy of the court order to the incone tax return does not satisfy
the requirenent of section 152(e)(2) in the absence of a
signature by the custodial parent agreeing to all owance of the
dependency exenption deduction to the noncustodi al spouse and

al so stating the year or years as to which the noncustodi al

parent is entitled to claimthe dependency exenptions.
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Petitioner has not satisfied these requirenents, and,
accordingly, respondent is sustained in disallow ng petitioner
t he dependency exenption deductions for his two children.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

under Rul e 155.




