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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of sections 6330(d) and 7463 of the

I nternal Revenue Code in effect when the petition was filed. The
decision to be entered is not reviewable by any other court, and
this opinion should not be cited as authority. Unless otherw se
i ndi cated, all subsequent section references are to the Internal
Revenue Code in effect at relevant tines, and all Rule references

are to the Tax Court Rules of Practice and Procedure.
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This proceeding arises froma petition for judicial review
filed in response to a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330 (notice of
determ nation) sent to petitioner on Cctober 31, 2003. The issue
for decision is whether respondent abused his discretion in
determ ning that the proposed |levy action to collect petitioner’s
unpai d Federal incone tax for 1994 through 1999 shoul d proceed.

Backgr ound

The facts have been stipulated, and they are so found. This
case was submtted fully stipulated pursuant to Rule 122. At the
time his petition was filed, petitioner resided in Portland,
Oregon.

Petitioner filed Federal incone tax returns for the taxable
years 1994 through 1999 but did not pay in full the tax he
reported. Respondent assessed the taxes shown on petitioner’s
returns, but eventually designated his account “currently not
collectible”, neaning that respondent woul d suspend enforced
collection of petitioner’s outstanding tax liabilities. After
petitioner failed to file his 2001 tax return, however,
respondent renoved the “currently not collectible” designation
and proceeded with collection efforts.

In March 2003, respondent sent petitioner a Final Notice O
Intent To Levy And Notice O Your Right To A Hearing with respect

to the taxable years 1994 through 1999. Petitioner tinely



- 3 -

submtted a Form 12153, Request for a Collection Due Process
Hearing. H's case was assigned to an Appeals officer, who sent
petitioner a letter requesting informati on and schedul ing an
adm ni strative hearing for October 8, 2003. Petitioner did not
attend the hearing.

The Appeals officer and petitioner thereafter exchanged
correspondence. Petitioner initially raised a spousal defense
under section 6015, but abandoned this argunent because he did
not file joint tax returns for the years at issue. Petitioner
i ndi cated that he was unable to pay his tax liabilities but did
not provide financial information that the Appeals officer had
requested. Petitioner also sought to challenge his underlying
tax liabilities, asserting that the tax reported on his 1994
t hrough 1999 tax returns was incorrect. Petitioner nmade various
contentions about |osses incurred in connection with oil and gas
interests in Texas; however, he did not provide the Appeals
officer with informati on concerning these interests. The Appeals
officer informed petitioner that if he wi shed to dispute his
underlying tax liabilities, he should file anmended returns.
Petitioner did not file an anmended return for any of the years at
i ssue.

Respondent issued petitioner a notice of determ nation on
Cct ober 31, 2003, sustaining the proposed | evy action. The

notice of determ nation stated that the requirenents of
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applicable law or adm nistrative procedure had been net, and that
the |l evy action bal anced the need for the efficient collection of
tax with the concern that any collection action be no nore
intrusive than necessary.

Di scussi on

Section 6331(a) authorizes the Secretary to | evy upon
property and property rights of a taxpayer liable for tax who
fails to pay the tax within 10 days after the notice and demand
for paynment is made. Section 6331(d) provides that the | evy
aut horized in section 6331(a) may be nade with respect to unpaid
tax only if the Secretary has given witten notice to the
t axpayer 30 days before the levy. Section 6330(a) requires the
Secretary to send a witten notice to the taxpayer of the anount
of the unpaid tax and of the taxpayer’s right to a section 6330
hearing at |east 30 days before the levy is nade.

If a section 6330 hearing is requested, the hearing is to be
conducted by the O fice of Appeals, and, at the hearing, the
Appeal s officer conducting it nust verify that the requirenents
of any applicable aw or adm nistrative procedure have been net.
Sec. 6330(b)(1) and (c)(2). The taxpayer may raise at the
hearing “any relevant issue relating to the unpaid tax or the
proposed levy”. Sec. 6330(c)(2)(A). The taxpayer may al so raise
chal l enges to the existence or anount of the underlying tax

liability at a hearing if the taxpayer did not receive a
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statutory notice of deficiency with respect to the underlying tax
liability or did not otherw se have an opportunity to dispute

that liability. Sec. 6330(c)(2)(B); Mntgonery v. Conmm Ssioner,

122 T.C. 1, 8-9 (2004).
This Court has jurisdiction under section 6330 to review the
Commi ssioner’s adm ni strative determ nations. Sec. 6330(d);

| annone v. Conmmi ssioner, 122 T.C. 287, 290 (2004). W review

nonliability adm nistrative determ nations for abuse of
di scretion, and we review determ nations as to the underlying tax

l[iability de novo. Fishbach v. Comm ssioner, T.C Meno. 2005-38

(citing Hof fman v. Conmm ssioner, 119 T.C. 140, 144-145 (2002),

and Seqgo v. Conm ssioner, 114 T.C. 604, 610 (2000)). \Wether an

abuse of discretion has occurred depends upon whet her the
exercise of discretion is w thout sound basis in fact or |aw

See Freije v. Conm ssioner, 125 T.C 14, 23 (2005);

Ansl| ey- Sheppar d- Burgess Co. v. Commi ssioner, 104 T.C. 367, 371

(1995). In reviewng for abuse of discretion, we generally
consider only argunents, issues, and other nmatters that were
raised at the adm nistrative hearing or otherw se brought to the

attention of the Ofice of Appeals. Mgana v. Conm ssioner, 118

T.C. 488, 493 (2002); sec. 301.6320-1(f)(2), Q&A-F5, Proced. &

Adm n. Regs.
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Petitioner did not receive a notice of deficiency for any of
the years at issue. He therefore may chall enge his underlying
tax liabilities. W review respondent’s determ nation of
petitioner’s underlying tax liabilities de novo. W review
respondent’s nonliability admnistrative determ nations for abuse

of discretion. See Fishbach v. Commi ssioner, supra.

1. Petitioner’'s Underlving Tax Liabilities

Petitioner raises two challenges with respect to his
underlying tax liabilities, both of which focus on the burden of
proof. First, petitioner notes the liabilities at issue are
sel f-assessed; i.e., they are based on petitioner’s tax returns.
Because petitioner now di sputes the accuracy of his returns, he
appears to argue that the validity of his assessed tax
liabilities is called into question. Petitioner believes
respondent therefore nust prove that the underlying tax
liabilities are correct. W disagree.

The Secretary shall assess all taxes determ ned by a
t axpayer as shown on the taxpayer’s return. See sec. 6201(a)(1).
Were a taxpayer |ater disputes his underlying tax liability in a
lien or |levy proceeding, the taxpayer generally bears the burden

of proof. See Poindexter v. Conm ssioner, 122 T.C 280, 286

(2004), affd. 132 Fed. Appx. 919 (2d Cr. 2005); Horn v.

Comm ssioner, T.C Meno. 2002-207. Thus, respondent properly
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assessed the tax shown on petitioner’s returns, and petitioner
bears the burden of proving his returns are inaccurate.

Petitioner’s second argunent is that his tax returns do not
reflect losses incurred in connection with his oil and gas
interests. Petitioner concedes that he does not have records to
support the clained |osses. Petitioner asserts that the parties
involved in the litigation of his oil and gas interests have
refused to provide himw th any information, thereby making it
i npossi ble for himto provide substantiation. For reasons that
are not clear, however, petitioner insists that respondent has or
shoul d have such information in respondent’s admnistrative file.
Petitioner therefore believes that respondent has evidence of the
| osses and shoul d reduce petitioner’s outstanding tax liabilities
accordingly.

Deductions are a matter of |egislative grace, and a taxpayer
generally bears the burden of proving that he is entitled to the

deductions clainmed. See Rule 142(a); I NDOPCO, Inc. V.

Comm ssioner, 503 U. S. 79 (1992). A taxpayer bears the burden of

provi ng a deductible |loss, as well as the extent and anount of

the loss. Gtron v. Conm ssioner, 97 T.C. 200, 207 (1991).

In this case, petitioner has not produced any credible
evi dence that he sustained a deductible I oss in connection with
his oil and gas interests. Petitioner believes that respondent

has relevant information that petitioner has been unable to
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obtain. Petitioner has not explained the basis for this belief,
nor does the record support his contention. Petitioner may be
argui ng that respondent is required to conpel the parties to the
l[itigation to provide petitioner with rel evant information.
Assuming this is the case, petitioner is mstaken. The
Comm ssioner is not obligated to obtain records fromthird

parties on the taxpayer’s behalf. See Poi ndexter v.

Commi ssi oner, supra at 282-286 (Conm ssioner’s refusal to

subpoena records on taxpayer’s behalf did not relieve taxpayer of

hi s burden of proof); Horn v. Conm ssioner, supra; see also sec.

6001 (taxpayer is required to maintain adequate records). W
conclude that petitioner has failed to prove his underlying tax
l[iabilities should be reduced.

2. Petitioner’'s Proposed Collection Alternatives

Petitioner asserts that he is unable to pay his tax
liabilities. Petitioner did not provide financial information to
substantiate this assertion, however, nor did he offer a credible
explanation for his failure to do so. Petitioner contends that
he submtted an offer-in-conpromse (O C) several years ago to an
I nternal Revenue Service office in Uah. The OC was not nade
part of the record, and petitioner does not argue that he
submtted an OC to the Appeals officer in connection with the
proposed |l evy action. Thus, it appears that petitioner did not

raise an O C or other collection alternative with the O fice of
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Appeal s. See sec. 6330(c)(2); Mgana v. Conmm ssioner, 118 T.C.

at 493.

Even if petitioner had raised an O C as a collection
alternative, the result in this case would not change. Were a
t axpayer is nonconpliant with Federal tax |laws or does not
provi de current financial information, the Comm ssioner’s refusal
to process an OC is not an abuse of discretion. Roman v.

Conmi ssioner, T.C. Meno. 2004-20; Rodriquez v. Conm ssioner, T.C.

Meno. 2003-153. Petitioner’s failure to file his 2001 tax return
and provide respondent with current financial information would
therefore preclude us fromfinding an abuse of discretion.

On the basis of our review of the record, we concl ude that
respondent satisfied the requirenents of section 6330 and did not
abuse his discretion in sustaining the proposed collection action
agai nst petitioner. Respondent’s determ nation therefore is
sustained. In reaching our holding, we have consi dered al
argunents nade, and, to the extent not nentioned, we concl ude
that they are noot, irrelevant, or without nerit.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered for

r espondent.



