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MVEMORANDUM OPI NI ON

GOEKE, Judge: This case is before the Court on a petition
filed in response to a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330 (notice of

determ nation).
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This case was submtted fully stipulated pursuant to Rule
122,! and the facts are so found. Petitioner argues that the
noti ce of deficiency and the underlying assessnents for taxable
years 2002 and 2003 are invalid and consequently a notice of
deficiency for these periods nust be issued. Respondent argues
that the notice of deficiency was valid and that respondent
conplied with the requirenent of section 6330(a), to mail a
section 6330 notice to petitioner at her |ast known address, and
petitioner failed to tinely request a collection hearing.
Because we find that respondent failed to issue a valid fina
notice of intent to levy and notice of the right to a hearing to
petitioner (notice of intent to levy), we will not decide the
validity of the deficiency notice or of the assessnents; instead
on the Court’s own notion the case wll be dism ssed for |ack of
jurisdiction.

Backgr ound

Petitioner resided on Westnorel and Road in Detroit, M chigan
(the Westnorel and address), at the tine she filed her petition.

On March 15, 2007, petitioner received Internal Revenue
Service Letter 3614 at her Westnorel and address. The Letter 3614
contained a copy of a report of exam nation expl aining proposed

adj ustnents for petitioner’s 2002-07 tax years. The Letter 3614

IUnl ess otherwise indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code, as anended.
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was sent by certified mail froman Internal Revenue Service (IRS)
office in Detroit, M chigan.

On April 7, 2007, respondent issued petitioner a Letter
1058, Final Notice of Intent to Levy and Notice of Your
Right to a Hearing (notice of intent to levy). The notice of
intent to levy was sent to the petitioner’s previous address on
Wl denere Street in Detroit, Mchigan (the WI denere address).
Petitioner did not receive the notice of intent to levy until My
10, 2007. On that day petitioner filed Form 12153, Request for a
Col | ection Due Process or Equivalent Hearing, with respondent’s
Appeals Ofice. 1In her request for a collection due process
(CDP) hearing, petitioner indicated that the request should be
considered tinely because the notice of intent to | evy was not
sent to her last known address. An IRS settlenent officer spoke
to petitioner’s counsel on Cctober 4, 2007, and inforned himthat
the Appeals officer had determ ned that the CDP notice issued on
April 7, 2007, was not in error because the WI| denere address was
petitioner’s | ast known address according to the records of the
| RS.

On Decenber 18, 2007, respondent issued a Decision Letter
Concer ni ng Equi val ent Hearing Under Section 6320 and/ or 6330
(decision letter). The parties stipulated that the decision

letter was to be treated as a notice of determ nation
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On January 14, 2008, petitioner filed her petition with this
Court.

Di scussi on

The Tax Court is a court of limted jurisdiction, and we may
exercise that jurisdiction only to the extent authorized by

Congress. Naftel v. Comm ssioner, 85 T.C 527, 529 (1985). The

Court’s jurisdiction under sections 6320 and 6330 depends upon
the i ssuance of a valid notice of determnation and the filing of

atinely petition for review See Oumyv. Conmm ssioner, 123 T.C.

1, 8 (2004), affd. 412 F.3d 819 (7th Cir. 2005); Sarrell v.

Comm ssioner, 117 T.C 122, 125 (2001); Morhous v. Conm Ssioner,

116 T.C. 263, 269 (2001); Ofiler v. Comm ssioner, 114 T.C 492,

498 (2000); see also Rule 330(b). In the absence of a notice of
determ nation, this Court generally |acks jurisdiction.

A necessary predicate for the issuance of a notice of
determ nation is the issuance of a notice of intent to levy to
t he taxpayer at the taxpayer’s |last known address (or otherw se
in conformty with section 6330(a)(2)). See sec. 6330(a)(2).
Thus, even if it is clear the Court does not have jurisdiction
because the taxpayer’s request for an Appeals Ofice hearing was
untinmely, we nmust still decide the proper basis for dismssal.

Kennedy v. Conm ssioner, 116 T.C 255, 261 (2001).
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In Buf fano v. Conmi ssioner, T.C. Menob. 2007-32, we disn ssed

a collection review petition for lack of jurisdiction because the
Secretary did not send a valid notice of intent to levy to the

t axpayer’s | ast known address. W reasoned that section 6331(d)
provi des that at |east 30 days before an enforced collection
action by levy, the Secretary is obligated to provide the
taxpayer with a notice of intent to levy, including notice of the
adm ni strative appeals available to the taxpayer. 1d. (citing

Davis v. Comm ssioner, 115 T.C 35, 37 (2000), and Goza v.

Comm ssioner, 114 T.C 176, 179 (2000)).

Section 6330(a)(2) provides that the notice of intent to
| evy nmust be given in person, left at the person’s dwelling or
usual place of business, or sent by certified or registered mail

to the person’s |ast known address. Kennedy v. Conm SSioner,

T.C. Meno. 2008-33. Thus, because the taxpayer’s |ast known
address was not used, we found the notice of intent to | evy

invalid. See Buffano v. Conmni Ssioner, supra.

Section 301.6212-2(a) and (b), Proced. & Adm n. Regs.,
applies to all notices and docunents whenever the term *| ast
known address” is used. Sec. 301.6212-2(c), Proced. & Adm n.

Regs. The regqgul ation provides as a general rule:
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a taxpayer’s |ast known address is the address that
appears on the taxpayer’s nost recently filed and
properly processed Federal tax return, unless the

I nternal Revenue Service (IRS) is given clear and
concise notification of a different address. * * *
[ Sec. 301.6212-2(a), Proced. & Adm n. Regs.]

See Kennedy v. Conmm ssioner, 116 T.C. at 260 n.4; Alta Sierra

Vista, Inc. v. Conm ssioner, 62 T.C 367, 374 (1974), affd.

wi t hout published opinion 538 F.2d 334 (9th Gr. 1976).
An inquiry into a taxpayer’'s |last known address is based on

the relevant facts and circunstances. See Weinroth v.

Comm ssioner, 74 T.C. 430, 435 (1980). |If the Governnment has

becone aware of a change of address, the Comm ssioner may not
rely on the address listed on the last-filed tax return but nust
exerci se reasonable care to discern the taxpayer’s correct

address. See, e.g., Pyo v. Comm ssioner, 83 T.C. 626 (1984). W

exam ne what the Comm ssioner knew at the tinme the notice was
i ssued, attributing “*to * * * [the Conm ssioner] information
which * * * [the Comm ssioner] knows, or should know, wth

respect to a taxpayer’s |l ast known address, through the use of

its conmputer system’” Buffano v. Conm ssioner, supra (quoting

Abel es v. Comm ssioner, 91 T.C 1019, 1035 (1988)).

Where the Court determnes that it |acks jurisdiction
because the taxpayer did not receive a valid notice of
determ nation, the basis for dism ssal may depend on whether the
Secretary mailed a section 6320 notice to the taxpayer’s |ast

known address or otherw se served the notice in the nmanner
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prescribed by section 6320(a)(2). Kennedy v. Conm ssioner, 116

T.C. at 261. This also applies to section 6330 notices as the
Comm ssioner must first issue a final notice of intent to |evy
and send it to the taxpayer at the taxpayer’s |last known address
before a hearing is held and the notice of determnation is

i ssued. Sec. 6330(a)(2)(C). If the Secretary fails to mail a
section 6320 notice to the taxpayer at his |ast known address or
otherwise fails to conply with section 6320(a)(2), we dismss the
case on the ground that the purported section 6320 notice is

i nval i d. |d.; Kennedy v. Commi ssioner, T.C Meno. 2008-33;

Buffano v. Comm ssioner, T.C Meno. 2007-32. |If the Secretary

mai | s the section 6320 notice to the taxpayer at the correct
address, we dism ss the case on the ground that the taxpayer

failed to tinely request a collection hearing. Pickell v.

Conmi ssioner, T.C. Menp. 2008-60.

However, where the taxpayer tinely requests a CDP hearing
but receives an equival ent hearing concluded by a deci sion
letter, we have held that in certain circunstances the Court nmay
treat the decision letter as a valid notice of determ nation and
review the decision |etter under section 6330(d). Craig v.

Comm ssioner, 119 T.C. 252 (2002). In Smth v. Conm ssioner,

T.C. Meno. 2007-221, the Court stated that a decision letter
issued as a result of an equival ent hearing when a taxpayer was

entitled to, but not given, a section 6330 hearing may constitute
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a “determnation” for purposes of section 6330. See Craig v.

Commi ssioner, supra. In Craig and Snmith, the taxpayer received a

notice of intent to levy at his |last known address and tinely
requested a CDP hearing. However, petitioner was never given the
opportunity to make a tinely request for a CDP hearing because
respondent sent the notice of intent to levy to the incorrect
address. By the tine petitioner received the notice of intent to
| evy, the statutory tine for requesting a CDP hearing had al ready
passed. In addition, there is pertinent casel aw that suggests

t hat when a taxpayer does not file a tinely request for a CDP
hearing, there will be no determ nation for purposes of sections

6320(c) and/or 6330(d)(1). In Oumyv. Conmm ssioner, 123 T.C. 1

(2004), this Court found that when a taxpayer did not tinely
request a CDP hearing in response to a notice of intent to |evy
mailed to his |last known address, the decision in the decision
letter was not a determ nation for purposes of section

6330(d)(1). In Pragasamyv. Conm ssioner, T.C Meno. 2006- 86,

affd. 239 Fed. Appx. 325 (9th G r. 2007), the taxpayer did not
tinmely request a CDP hearing in response to a notice of lien
filing. As aresult, we ruled that the decision in the decision
letter was not a determ nation for purposes of sections 6320(c)

and 6330(d)(1). See also Oumyv. Conm ssioner, supra at 12.

Respondent sent petitioner a Letter 3614, which enclosed a

copy of a report of exam nation explaining proposed adjustnents
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to petitioner’s tax for the years 2002 through 2007. The letter
was sent to petitioner’s Westnorel and address on March 15, 2007.
On April 7, 2007, 23 days later, respondent issued the notice of
intent to levy and sent it to petitioner’s WIdenere address.
Looking at the facts and circunstances, we find that the IRS had
cl ear and concise notification of petitioner’s Wstnorel and
address when the notice of intent was sent to her Wl denere
addr ess.

The parties stipulated that respondent's decision letter
shoul d be treated as a notice of determ nation, but Tax Court
jurisdiction cannot be conferred upon the Court by agreenent of

parties. Dorn v. Conm ssioner, 119 T.C. 356 (2002). It is well

settled that this Court can proceed in a case only if we have
jurisdiction and that any party, or the Court sua sponte, can
question jurisdiction at any tinme, even after the case has been

tried and briefed. See Romann v. Conm ssioner, 111 T.C. 273

(1998); Normac, Inc. v. Comm ssioner, 90 T.C 142 (1988); Brown

v. Comm ssioner, 78 T.C. 215 (1982).

In sum we find that the notice of intent to |levy issued to
petitioner with respect to the 2002 and 2003 tax years was not
mai l ed to petitioner’s |ast known address, was not received until
after the 30-day period of section 6330(a) expired, and is
therefore invalid. Accordingly, we will dismss this case for

| ack of jurisdiction.



To reflect the foregoing,

An appropriate order of

dism ssal for |ack of

jurisdiction will be entered.




