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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code
(Code) in effect at the tinme the petition was filed. Pursuant to
section 7463(b), the decision to be entered is not revi ewabl e by
any other court, and this opinion shall not be treated as

precedent for any other case. Unless otherw se indicated,
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subsequent section references are to the Internal Revenue Code in
effect for the years in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.

On March 24, 2006, respondent mailed petitioners a notice of
deficiency wwth respect to their taxable years 2002, 2003, and
2004. In that notice, respondent determ ned the foll ow ng
deficiencies, additions to tax for late filing, and accuracy-

rel ated penalties:

Addition to Tax Penal ty
Year_ Defi ci ency Sec. 6651(a) (1) Sec. 6662(a)
2002 $11, 470 $2, 460. 00 $2,294. 00
2003 10, 142 2,248. 25 2,028. 40
2004 7,627 289. 90 1, 525. 40

These deficiencies resulted fromrespondent’s disall owance
of the follow ng expenses:

Taxabl e Years
Di sal | owed Expense 2002 2003 2004

Schedul e E-- Suppl enent al
| ncone and Loss- - Rent al

Real Estate $19, 641 $21, 894 $24, 013
Schedule CG--Profit or Loss
Fr om Busi ness 18, 074 17, 075 10, 276

Schedul e A--ltem zed
Deducti ons--Job Expenses
and O her M scel | aneous
Deducti ons 11, 856 11, 096 10, 775
The Schedul e A job expenses and ot her m scel | aneous
deducti ons shown above conprised two categories of expenses, as

foll ows:



Taxabl e Years

Expense Cat egory 2002 2003 2004
Unr ei mbur sed enpl oyee

busi ness expenses $11, 856 $10,996  $10, 745
Tax preparation fees 35 100 30
Total before 2-percent

reducti on? 11, 891 11, 096 10, 775

1Sec. 67(a) reduces m scell aneous item zed expenses by
2 percent of adjusted gross incone.

Petitioners attached Forns 2106- EZ, Unrei nbursed Enpl oyee
Busi ness Expenses, to their inconme tax returns for the years in
i ssue. The Fornms 2106-EZ sunmari zed t he unrei nbursed enpl oyee
busi ness expenses that petitioners deducted on their Schedul es A,
| tem zed Deductions, as shown bel ow

Taxabl e Years

Busi ness Expenses 2002 2003 2004
Par ki ng f ees $480 $480 $480
O her busi ness expenses 4,663 4,102 4,036
Meal s and entertai nment

expenses!? 10, 328 9, 868 8, 898
Mul tiplied by deduction rate? X 65% X 65% X 70%
Deduction for neals 6, 713 6, 414 6, 229

Tot al expenses 11, 856 10, 996 10, 745

Petitioners included cellular phone expenses in the
meal s and entertai nment category.

2Sec. 274(n) allows a deduction for neal and
entertai nment expenses at a 50-percent rate. However, sec.
274(n) (3) increases that rate gradually to 80 percent during
1998 to 2008 for enpl oyees who are subject to Departnent of
Transportation (DOT) limtations on hours of service.
Petitioners clainmed the higher DOT rate.

At trial, the Court received into evidence petitioners’
exhibit entitled “M scel |l aneous Statenents” that purportedly

detail ed their unreinbursed enpl oyee busi ness expenses for each



- 4 -

year. Petitioners offered no other docunentation or
substantiate the anounts on the m scel | aneous st at enments.

figures bel ow show, petitioners’ calculations for

records to

As the

meal s and

cel lul ar phone expenses in 2003 and 2004, and their cal culation

of other expenses in 2003, do not agree with the anmounts that

petitioners clained on the Forns 2106-EZ attached to their tax

returns. Petitioners did not explain the differences.

Expenses per “M scell aneous
St at enent s”

Par ki ng Fees
($40 x 12 nont hs)

Meal s and Cel |l ul ar Phone
Expenses
Meal s
(2002: $35 x 268 trips)
2003: $25 x 268 trips
2004: $25 x 268 trips)
Cel | ul ar Phone
($79 x 12 nont hs)
Total meals and cel lul ar
phone expenses

O her Expenses
Uni on dues
New uni forns () ackets,

shirts, pants, ties, hats,
and sweaters)

Uni f or m mai nt enance
($24 x 38 weeks)
Saf ety shoes
($109 x 3 pairs)
Saf ety gl asses
(2 pairs per year)
Groom ng
(2002: $15 x 37 weeks)
(2003: $20 x 37 weeks)
(2004: $25 x 37 weeks)

2002

$480

$9, 380

948

10, 328

$1, 004

525
912
327
325

555

Taxabl e Years

2003

$480

$6, 700

948

7,648

$1, 004

527
912
327
325

740

2004

$480

$6, 700
948
7,648

$1, 014

530
912
330
327

925



Supplies (briefcase,
security |l ocks, |aptop,

cal cul ators, pens) 1, 000 - 0- - 0-
Tot al ot her expenses 4,663 3,835 4,036

Petitioners brought to trial receipts and records that
supported sone of the disallowed deductions. Respondent stated
that if given time to review the records and di scuss the
adjustnments with petitioners, the parties mght reach a
settlenment on many of the itens. The Court agreed, the parties
met, and afterwards, the parties filed a suppl enental
stipul ation.

According to the supplenental stipulation, the parties
resolved all issues related to the Schedule E rental property.
They al so resolved all issues regarding the Schedul e C busi ness
expenses except one: whether petitioners are entitled to deduct
depreciation on two conputers they had purchased in prior years.
Petitioners had not clained a deduction in the years at issue;
however, at trial they asserted they were entitled to
depreci ati on.

Rel ated to Schedul e A job expenses, respondent allowed union
dues of $992.92, $1,019.19, and $1,399.00 for 2002, 2003, and
2004, respectively, but continues to disallow deductions for the
remai nder of petitioners’ unreinbursed enpl oyee busi ness expenses
for the 3 years in issue, and tax return preparation fees for

2003 and 2004.
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Thus, in summary, after concessions, the issues for decision
are whet her petitioners are: (1) Entitled to deduct depreciation
expenses for 2002, 2003, and 2004 for two conmputers they
purchased in prior years for use in their Schedul e C business;

(2) entitled to deduct unrei nbursed enpl oyee busi ness expenses
for the years in issue in addition to union dues that respondent
has al ready conceded; and (3) entitled to deduct tax return
preparation fees for 2003 and 2004.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulations of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine they filed
their petition, petitioners resided in Mryl and.

In 1988 petitioner wife (Ms. Spivey) started a conputer
education and training business called Small Bytes. She operated
Smal | Bytes out of their honme and provided conputer instruction
to children enrolled at daycare centers and afterschool prograns
near petitioners’ hone.

In 1999 Ms. Spivey bought a | aptop conputer for $1,500 from
CompUSA, Inc., for use in her business. M. Spivey pronptly
began using the conputer for Small Bytes and continued to use the
| aptop for Small Bytes during the taxable years in issue. 1In
2000 Ms. Spivey purchased anot her |aptop conputer for use in her

busi ness. This one was from Best Buy, where she paid
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approximately $1,900. Again she pronptly began using the
conputer and continued to use it during the years in issue. M.
Spivey did not claima depreciation expense on Schedule C with
respect to her business for 2002, 2003, or 2004.

During the years at issue petitioner husband (M. Spivey)
served as a railroad passenger conductor?! for Antrak and Maryl and
Area Regi onal Comuter service (MARC) on the Penn line.? At the
time of the trial he had worked as a conductor for 35 years. He
started with Penn Central in 1972, and |ater that year, when
Antrak took over Penn Central’s passenger service, M. Spivey
becane an Amtrak enpl oyee.

In 2002 M. Spivey worked mainly on Antrak’ s Washi ngt on,

D. C.--New York, New York route. He also worked on the entire
| ength of the MARC Penn line route that runs, with internedi ate
stops, from WAshington Union Station to Baltinore Penn Station

and on to Perryville Station (Maryland). During 2003 and 2004

! The primary responsibility of a railroad conductor is to
make sure passengers have paid for their travel. A conductor may
sell, punch, or collect tickets. The nunber of conductors on
Amtrak and MARC trains varies dependi ng on the nunber of cars
that make up the train. A supervising or senior conductor may
al so be on board.

2 Under an operating agreenent between MARC and Antrak,
Antrak provi des engi neers, conductors, and repair and mai ntenance
personnel to MARC for the Penn Line conmuter trains between
Perryville, Baltinmore Penn Station, Union Station, and
internedi ate stations. Wen working on Antrak trains personnel
wear Antrak insignia on their uniforns, and while on MARC trains
t hey wear MARC insignia.
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M. Spivey increased the nunber of his work trips on the MARC
[ine while decreasing his trips on Antrak.

When M. Spivey was working his Antrak schedul e, his workday
would last 8 to 12 hours.® He would begin the day by driving his
car fromhis residence in Maryland and parking at the Baltinore
Washi ngton International Airport (BW) Station. He paid $40 per
month for a parking pass. He would then take a train fromthe
BW Station to Union Station in Washington, D.C, which was his
duty station and where his workday woul d begin. He worked a
daily (not overnight) round trip route between Union Station and
New York Penn Station. For exanple, he mght depart on an 8 a. m
train fromUnion Station and arrive into Penn Station in New York
at approximately 11:30 a.m After turning in the noney and
tickets he had collected to the Amtrak Penn Station office, M.
Spivey was released fromhis work duties. Since he usually
arrived near lunchtine, M. Spivey would often join other
conductors for lunch in one of the nearby restaurants. He did
not bring neals fromhonme. M. Spivey would al so spend a good
part of his tinme in the Antrak enpl oyee | ounge. Enpl oyees called
the I ounge the “Quiet Roont, though it did not have a suitable
pl ace where enpl oyees could sleep. M. Spivey typically did not

engage in substantial sleep or rest during his |ayover in New

2 To determ ne the total hours of “work” per day, we
excl uded the nunber of hours for M. Spivey' s personal comuting
time between his residence and his duty station.
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York. After the layover, which |lasted for sonetines 1 but
usually around 3 to 4 hours, M. Spivey would work on a return
train fromNew York to Union Station. He would then return hone
by reversing his norning comute; i.e., he would take a train
fromUnion Station to BW Station and then drive his car to
Catonsvi l | e.

When M. Spivey was working his MARC schedul e, his workday
m ght last from1l1l to 13 hours. He would drive fromhis hone in
Catonsville to Baltinore Penn Station, which was his duty
station. Parking for MARC enpl oyees was free at Baltinore Penn
Station. M. Spivey would typically work two round trip routes
each day (no overnight trips). He began with a round trip
between Baltinore Penn Station and Union Station in Washi ngton,
D.C. After a short |ayover in Washington Union Station, he would
return to Baltinore, where he could have around a 2-hour | ayover.
At the conclusion of each leg of the trip, M. Spivey would turn
in the noney and tickets he had collected to the |ocal Antrak
of fice, which under an agreenent served as an agent for MARC
Both Baltinmore’s Penn Station and Washington’s Union Station had
qui et roons for enployees. M. Spivey did not normally sl eep
during his layovers in Baltinmore or Washington. In the
afternoons M. Spivey would work the round trip route from
Baltinore Penn Station to Washington Union Station. On occasion

he m ght work on a train that was going from Union Station to the
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Perryville Station, which was approximately 40 m | es northeast of
Baltinmore. He would then return to Baltinore Penn Station on a
MARC train. Once back in Baltinore Penn Station, he would end
hi s workday and commute by car to his residence in Catonsville.

To conpute his neals deduction for the years at issue, M.
Spi vey used a per diemrate of $35 for nmeals when working on the
Antrak trains and a per diem of $25 when working on MARC trains.
The $35 figure represented M. Spivey's understandi ng of the
Federal per diem all owance for neals for transportation workers.
The $25 was apparently M. Spivey' s attenpt to reduce the per
diemfor the shorter tinme of his MARC | ayovers. Neither Antrak
nor MARC rei nbursed M. Spivey for his neals.

Antrak and MARC each required M. Spivey to wear their
uniform insignia, and enbl ens when working on their trains. To
acconplish this, M. Spivey would nerely renove his Antrak
i nsignia and enbl ens and replace themw th MARC i nsignia and
enblens. Antrak’s uniformrequirenent, which also applied to
MARC enpl oyees, included a provision that enpl oyees maintain
their uniforns through professional |aundering and pressing.

VWi le Amtrak provided an all owance for unifornms, Antrak deducted
fromM. Spivey’'s pay an anount for uniformitens that M. Spivey
deci ded to purchase in excess of the allowance, or any itens that

he had to purchase because of |o0ss or excessive wear.
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In addition to his uniform Amrak required M. Spivey to
wear safety glasses. Antrak contracted with a specialty vendor
who sold the glasses to rail workers at Union Station. The
gl asses had safety lenses with protective shields which, when
worn, protected the entire upper half of the wearer’s face. M.
Spi vey paid $325 per year to purchase two pairs of glasses during
each year at issue.

Al t hough neither Antrak nor MARC required M. Spivey to
purchase any other supplies for his work, and they did not
require himto carry a cellular phone for business, on occasion
M. Spivey would purchase various itens such as pens and
calculators to use in his job as a conductor. Additionally, M.
Spi vey bel onged to a union, and Antrak deducted union dues from
hi s paycheck

In the taxable years at issue, petitioners conpleted nost of
the work involved in filling out their tax returns, however, they
hired a tax preparer to conplete the returns. They paid $35,
$100, and $30 in tax preparation fees for 2002, 2003, and 2004,
respectively.

Di scussi on

In general, the Conmm ssioner’s determnation set forth in a
notice of deficiency is presuned correct, and the taxpayer bears
the burden of showing that the determnation is in error. Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). Deductions
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are a matter of |egislative grace, and the taxpayer bears the
burden of proving entitlenent to any deduction clainmed on a

return. See INDOPCO Inc. v. Conmm ssioner, 503 U S 79 (1992);

Wlson v. Commi ssioner, T.C Mno. 2001-139.

Pursuant to section 7491(a), the burden of proof as to
factual matters shifts to the Conm ssioner under certain
circunstances. Petitioners have neither alleged that section
7491(a) applies nor established their conpliance with the
requi renments of section 7491(a)(2)(A) and (B) to substantiate
itens, maintain records, and cooperate fully with respondent’s
reasonabl e requests. Petitioners therefore bear the burden of
proof. Wth respect to penalties and additions to tax, section
7491(c) places the burden of production on the Comm ssioner.

Section 162(a) allows a deduction for all ordinary and
necessary expenses incurred during the taxable year in carrying
on a trade or business. GCenerally, the performance of services

as an enpl oyee constitutes a trade or business. Prinuth v.

Comm ssioner, 54 T.C. 374, 377 (1970). A taxpayer nust maintain

records sufficient to substantiate the anobunts of the deductions
clainmed. Sec. 1.6001-1(a), Incone Tax Regs. For such expenses
to be deductible, the taxpayer must not have the right to obtain

rei mbursenment fromhis enployer. See Ovis v. Conm ssioner, 788

F.2d 1406, 1408 (9th Gr. 1986), affg. T.C. Mermp. 1984-533.
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| f a taxpayer establishes that an expense is deductible but

is unable to substantiate the precise anount, we may estimate the

anount, bearing heavily against the taxpayer whose inexactitude

is of his own maki ng. Cohan v. Comm ssioner, 39 F.2d 540, 543-

544 (2d G r. 1930). The taxpayer nust present sufficient
evi dence for the Court to forman estinate because w thout such a

basis, any all owance woul d anbunt to unguided | argesse. WIlIlians

V. United States, 245 F.2d 559, 560-561 (5th Cr. 1957); Vanicek

v. Comm ssioner, 85 T.C. 731, 742-743 (1985).

Section 274 overrides the Cohan rule with regard to certain
expenses. Sec. 1.274-5T(a), Tenporary lIncone Tax Regs., 50 Fed.
Reg. 46014 (Nov. 6, 1985). Section 274 requires stricter
substantiation for travel, neals, and |isted property such as
conputers. Section 274(d) requires taxpayers to provi de adequate
records or sufficient other evidence establishing the anount,
time, place, and busi ness purpose of the expense to corroborate
the taxpayer’s statenents. Even if such an expense would
ot herwi se be deductible, section 274 may still prohibit a
deduction if the taxpayer does not have sufficient
substantiation. Sec. 1.274-5T(a), Tenporary |Inconme Tax Regs.,

supra.
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For enployees in the transportation industry,* the Internal
Revenue Service (Service) publishes an annual revenue procedure
that offers a per diemexception to the above substantiation
rules for neals and incidental expenses (M E). See Rev. Proc.
2002- 63, sec. 4.04, 2002-2 C.B. 691, 694. Under the exception,
transportation industry enployees may deduct their nmeals using
the published MG E rate, in lieu of claimng actual expenses and
mai ntai ning records. 1d. For context, the rate for neal and
i nci dental expenses was $40 per day for the first part of 2003.
Id. sec. 4.04(2).

Keeping in mnd these well-established principles, we now
turn to deci de whether the Spiveys may deduct the disputed
busi ness expenses.

|. Schedul e C Depreciation Expense for Conmputers

Fol | ow ng concessions reflected in the suppl enent al
stipulation of facts, Ms. Spivey maintains that she is entitled
to a depreciation deduction for two | aptop conputers she
purchased for use in her business, Small Bytes. M. Spivey’'s
| aptop conputers are an ordi nary and necessary expense under
section 162 for her conputer training business that entails

visiting clients at offsite | ocations.

4 The definition of transportation industries enpl oyees
rel evant here includes workers who (a) directly nove people by
train, and (b) who regularly travel away from hone. Rev. Proc.
2002-63, sec. 4.04(4), 2002-2 C B. 691, 694.
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Section 167(a) allows as a depreciation deduction a
reasonabl e al | onance for the exhaustion, wear, and tear of
property used in a trade or business. The purpose of the
deduction for depreciation is to allow the taxpayer to recover
over the useful life of the property its cost or other basis.

Unites States v. Ludey, 274 U.S. 295, 300-301 (1927).

Pursuant to section 168(a), taxpayers determ ne the
depreci ati on deduction by using the applicable depreciation
met hod, applicable convention, and the applicable recovery
period. The period for depreciation of an asset begi ns when the
t axpayer first places the asset into service. Sec. 1.167(a)-
10(b), Incone Tax Regs. Deductions for depreciation nust be
taken in the year in which depreciation occurs and cannot be
recouped i n subsequent years by reason of a taxpayer’s failure to
deduct the depreciation allowance in prior years. Sec. 1.167(a)-
10(a), Inconme Tax Regs. Cenerally, depreciation is conputed by
using the cost of the property as its basis. Secs. 167(c), 1011
1012; sec. 1.167(g)-1, Incone Tax Regs.

Conmputers used exclusively in a trade or business are
depreci abl e using the Mdified Accel erated Cost Recovery System
(MACRS) over a 5-year life. For such 5-year property, MACRS uses
an accel erated depreciation schedule for the first 3 years,

converting to straight-line for the last 3 years. MACRS al so
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uses a hal f-year convention, conputing depreciation for a half
year in year 1 and a half year in year 6.

Section 280F (d)(4)(A) subjects conputers to speci al
substantiation requirenments of section 274 as “listed property”.
However, section 280F(d)(4)(B) provides an exception, subject to
certain requirenents, for conputers that taxpayers use

exclusively in their business. Walley v. Comm ssioner, T.C

Meno. 1996-533. On the basis of Ms. Spivey' s uncontroverted
testinony, and the nature of her business, a conmputer training
service, we believe that Ms. Spivey used the conputers
exclusively in her business. Further, M. Spivey presented
credi bl e evidence through the recei pts from ConpUSA, Inc., and
Best Buy to adequately substantiate her bases. See sec. 6001.
Thus, to the extent section 168 all ows depreciation expense
deductions for the |aptop conputers in the years at issue, we
hold that petitioners are entitled to deduct the all owabl e
depreci ati on expenses for 2002, 2003, and 2004.

1. Schedul e A--Unreinbursed Enpl oyee Busi ness Expenses

For unrei nbursed enpl oyee busi ness expenses, the initial bar
i's whether the taxpayer received reinbursenent or had the right
to receive reinbursenment fromhis enployer. Qwvis v.

Conm ssioner, 788 F.2d at 1408. 1In other words, a taxpayer may

not deduct unrei nbursed expenses if the enployer maintains a

rei mbursenment plan and the enpl oyee fails to seek rei nmbursenent
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for work-rel ated expenses. Leany v. Conm ssioner, 85 T.C. 798,

810 (1985). M. Spivey did not receive reinbursenent and was not
eligible to receive reinbursenment. W now di scuss the specific
categories of M. Spivey' s unreinbursed expenses.

A. Par ki ng Fees

M. Spivey deducted $480 per year during 2002-04 to park in
a garage at the BW Station on the days he worked for Antrak. He
woul d drive fromhis residence, park at BW, and then continue
his commute to Washington, D.C. Union Station where he reported
to work. He would reverse the commute on his way hone. M.
Spivey clained that he paid the parking fees by check but did not
produce any recei pts or cancel ed checks. Thus, M. Spivey did
not satisfy the substantiation requirenents of section 274.
Mor eover, parking fees, simlar to the cost of driving to and
fromwork, are personal expenses and therefore are not

deducti ble. Sec. 262(a); Conm ssioner v. Flowers, 326 U. S. 465,

473-474 (1946); sec. 1.162-2(e), Incone Tax Regs.

B. Meal s Purchased Wiile Away From Hone

As noted above, M. Spivey was correct in that the Service
permts enployees in the transportation industries to use a per
diemrate. See Rev. Proc. 2002-63, sec. 4.04. However, before
we di scuss the amount, we nust first decide the threshold issue

of whether M. Spivey's neals qualify for a deduction.
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Section 162(a)(2) allows taxpayers to deduct traveling
expenses, including neals, if the taxpayer is “away from hone”
while traveling for a trade or business. The reason for M.
Spivey’'s travel was his job, which required himto work on
rail road passenger cars traveling between cities. As a result,
the sole issue is whether M. Spivey was “away from home” when he
purchased his neals. Overnight nonlocal business travel normally
fits easily into the definition of “away from hone”. See

Wllians v. Patterson, 286 F.2d 333, 335 (5th Gr. 1961).

However, M. Spivey’'s travel was not overnight. He worked |ong
days conpounded by a | ong commute, but he conpleted his trips
within 1 day. Section 262 prohibits deductions for personal
expenses, which include neals workers buy during a workday. Sec.

262(a); Conm ssioner v. Flowers, supra at 473-474; sec. 1.162-

2(e), Inconme Tax Regs. Therefore, the key is determ ning under
what circunstances taxpayers who travel away from honme on
busi ness for shorter than overnight may nonet hel ess deduct their
nmeal s.

On this point, the Comm ssioner’s position is found in Rev.

Rul . 75-170, 1975-1 C.B. 60.° The Service allows railroad

5> Rev. Rul. 75-170, 1975-1 C. B. 60, updates and restates
Rev. Rul. 61-221, 1961-2 C.B. 34, which the Conm ssioner based on
the division in Wllians v. Patterson, 286 F.2d 333, 340 (5th
Cr. 1961), where the Court of Appeals for the Fifth Crcuit
concluded that the sleep or rest rule was the “correct rule”.
See Wllians also for excellent histories of the devel opnent of
(continued. . .)
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enpl oyees to deduct the cost of their neals when a | ayover
requi res substantial sleep or rest because although the absence
is less than 24 hours, the enployees have in effect net the “away
fromhonme” requirenment for deducting traveling expenses under
section 162(a)(2). Rev. Rul. 75-170, supra. Conversely, the
Service will disallow a deduction when a | ayover is of sufficient
time to eat but too brief to require substantial sleep or rest
because such intervals are not the equivalent of traveling away
fromhonme. 1d. These principles are known as the “sleep or rest
rule”.

In United States v. Correll, 389 U S. 299, 302-303 (1967),

the Suprene Court determ ned that the Conmm ssioner’s sleep or

rest rule detailed in Rev. Rul. 61-221, 1961-2 C. B. 34, provided
substantial fairness and objectivity and avoi ded wast ef ul
l[itigation, in part by placing 1-day travelers on a footing
simlar to that of intracity travelers and conmuters who do not
have the advantage of a business expense deduction to hel p pay
for their meals. The Court noted that when Treasury regul ations
and interpretations continue substantially unchanged for a |ong
time, such as this one, the rules take on the inprimtur of
congressi onal approval and therefore have the effect of law. [|d.

at 305-306. The Court concluded that while one could inagine

5(...continued)
the statutory “away from home” requirement and the Conm ssioner’s
“sleep or rest rule”.
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i nprovenents to the rule, the courts are not responsible for
perfecting tax admnistration. 1d. at 306-307. Rather, Congress
del egated that authority to the Conm ssioner. 1d. at 307. The
proper role of the judiciary is to determ ne whether a regul ation
falls within the congressional mandate, which the Court found
this rule did. 1d.

In the 40 years since that opinion, the judiciary has not
changed its approval of the Conmm ssioner’s rule, Congress has not
anmended the statute, and the Comm ssioner has not altered his
stance. Accordingly, we find that the Conm ssioner’s “sleep or
rest rule” is a legitimte promul gation that governs M. Spivey’'s
si tuation.

This Court has held that a railroad enpl oyee who cl ai ned
meal deductions on facts simlar to M. Spivey’s circunstances

was not entitled to the deductions. Stevens v. Conm ssioner,

T.C. Meno. 1985-16. |In Stevens, the taxpayer worked as a

rail road engi neer on two separate round trip schedules. On the
first schedule, M. Stevens worked one round trip that required a
13. 5- hour workday i ncluding an 8-hour |ayover. Hi s second
schedul e necessitated two round trips between the sane two cities
as his one round trip. The two round trips aggregated to an
11. 3- hour wor kday, which included various |ayovers, the | ongest
being 2.3 hours. Regarding the first schedule, we found that the

8- hour | ayover was due to the conbination of the railroad s
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busi ness schedul e and Federal regul ations and not due to any need
for substantial sleep or rest. Regarding the nore arduous two-a-
day round trips, we |likew se found that the schedule did not
requi re substantial sleep or rest and that in actuality M.
Stevens did not engage in substantial sleep or rest. W
concl uded that both of M. Stevens’s work schedules were in
effect no different than those of many ot her workers whose jobs
require long hours but whose neals renmai n personal expenses.

Addressing M. Spivey’'s facts, we find that M. Spivey al so
wor ked two separate schedules: One wth Anmtrak that required one
round trip for the day and the other with MARC that usually
required two round trips. The Amrak route enconpassed a 3-1/2-
to 4-hour run from Washington, D.C., to New York Penn Station, a
sonetinmes 1-hour but nore typically a 3- to 4-hour |ayover,
followed by a 3-1/2- to 4-hour return run to Washi ngton, D.C
M. Spivey did not claimthat he rested, and we find that his
wor kday did not require substantial sleep or rest.

Even though M. Stevens worked a | onger day than M. Spivey,
and as a railroad engineer M. Stevens had greater public safety
responsibilities, we still found that M. Stevens’s |ong day was
a result of the railroad conpany’ s schedul i ng conveni ence and not
of M. Stevens’'s need for substantial sleep or rest. Likew se,
or even nore so, we find that M. Spivey’'s workday was not so

I ong or arduous and did not involve public safety to an extent
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that required substantial sleep or rest. Additionally, the fact
that M. Spivey did not engage in substantial sleep or rest is
significant, as is the fact that on sone days, he was able to
conplete the return trip with only a 1-hour |ayover in New York.
Thus, we find M. Spivey s |layover was for his enployer’s
schedul i ng conveni ence and not for M. Spivey's needs. His neals
are clearly personal expenses and not deducti bl e neals purchased
when traveling away from honme on business. Further, M. Spivey's

facts closely match the hypothetical in United States v. Correll,

supra at 304-305, where the Court noted the “obvious” inequity of
permtting a taxpayer to deduct the cost of his lunch sinply by
making a quick trip from New York to Washington and returning in
time for dinner. In sunmary, regarding M. Spivey’s enpl oynent
wth Antrak, we find that he did not satisfy the sleep or rest
rule, and therefore, we hold that he is not entitled to deduct
hi s meal expenses when he traveled for Antrak because he does not
satisfy the away from honme requirenent of section 162(a)(2).
Regarding M. Spivey’'s neal expenses during his two-a-day
round trips for MARC, we also find that he did not satisfy the
sleep or rest rule. For MARC, M. Spivey s main | ayover was at
Baltinore Penn Station and the |ayover |asted for at nost 2-1/2

hours. In Stevens v. Conm ssioner, supra, M. Stevens, simlar

to M. Spivey, also had a separate two-a-day round trip schedul e.

Even though we found that the two-a-day schedul e was nore arduous
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than a one-a-day schedule, we still found that M. Stevens’
| ayovers, the |longest being 2.3 hours, were too brief to allow
substantial sleep or rest. Utimtely, we concluded that the
breaks were not nore than a “nere pause” in the engineer’s daily
work routine. Likewse for M. Spivey; his MARC trip | ayovers
were too brief and did not require substantial sleep or rest and
he did not engage in substantial sleep or rest. Thus, we
conclude for MARC, simlar to Antrak, that M. Spivey's trave
did not satisfy the sleep or rest rule. Consequently, he was not
away from hone for purposes of section 162(a)(2) and therefore
may not deduct his nmeal expenses.

C. Cellular Phone Expenses

In certain circunstances, the taxpayer nust neet specific
substantiation requirenents in addition to section 162. See sec.
274. Section 274(d) applies to the use of “listed property” as
defined in section 280F(d), which includes cellular phones. To
deduct these types of expenses, the taxpayer nust provide
evi dence that, through adequate records, corroborates the
taxpayer’s testinony as to: (1) The anobunt of the expenditure or
use; and (2) the business relationship of the taxpayer to each
expenditure or use. Sec. 274(d).

To satisfy the adequate records requirenent of section 274,
a taxpayer nust nmaintain records and docunentary evidence that in

conbi nation are sufficient to establish each el ement of an
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expenditure or use. Sec. 1.274-5T(c)(2), Tenporary | ncone Tax
Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985). Although a
cont enporaneous | og is not required, corroborative evidence to
support a taxpayer’s reconstruction “of the elenents * * * of the
expenditure or use nust have a high degree of probative value to
el evate such statenent” to the level of credibility of a
cont enpor aneous record. Sec. 1.274-5T(c)(1), Tenporary |ncone
Tax Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985).

M. Spivey testified that he deducted his entire cell phone
bill, $79 per nonth, as a business expense.® He provided no
records or receipts showi ng actual expenses to support these
cel l ul ar phone expenses. Since M. Spivey failed to neet the
strict substantiation requirements of section 274(d) with respect
to his cellular phone, we sustain respondent’s disallowance in
full regarding the cellular phone expenses for the years in
i ssue.

D. Oher Busi ness Expenses

Wth respect to the remaining unrei nbursed enpl oyee busi ness
expenses at issue, we discuss their deductibility bel ow
(1) New Unifornms - Taxpayers may deduct expenses for
articles of clothing under section 162(a) only if the clothing is

required in the taxpayer’s enploynent, is not suitable for

6 Petitioners included M. Spivey's cellular phone expenses
for all years as “other unreinbursed enpl oyee busi ness expenses”.
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general or personal wear, and is not worn for general or personal

pur poses. Yeomans v. Conm ssioner, 30 T.C. 757, 767-768 (1958).

On his tax returns, M. Spivey clained deductions of $525, $527,
and $530 for new uniforns that he purchased in 2002, 2003, and
2004, respectively. However, M. Spivey did not provide support
for those amounts, and at trial he testified that he actually
spent $93, $139, and $369.99 on purchasing new uniforns in 2002,
2003, and 2004, respectively. W find that the unifornms (Antrak
shirts, jackets, and pants) were not suitable for general wear,
and were “directly connected with or pertaining to the taxpayer’s
trade or business”. Sec. 1.162-1(a), Incone Tax Regs.
Accordingly, we hold that petitioners are entitled to business
expense deductions for M. Spivey' s new uniforms of $93, $139,
and $369.99 for 2002, 2003, and 2004, respectively.

(2) Uniform Maintenance - Petitioners nultiplied $24
per week tines 38 weeks to arrive at a deduction of $912 for
uni form mai nt enance for each year at issue. However, petitioners
did not testify or provide receipts to substantiate the cost or
frequency of professional cleaning. W find that Amrak required
such mai ntenance, but the unsubstantiated anounts that
petitioners clained seemoverstated. Since the record is silent
regardi ng the amobunts of these expenses, we allow petitioners,

under Cohan v. Conmi ssioner, 39 F.2d at 543-544, a deduction of

$10 per week multiplied by 38 weeks per year to arrive at a
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deduction for uniform mai ntenance of $380 for each year, 2002,
2003, and 2004.

(3) Safety Shoes - The record is devoid of evidence
that M. Spivey' s enploynent required safety shoes, that the
shoes were not suitable for general or personal wear, and that he
did not wear the shoes for general or personal purposes.

Al though M. Spivey testified that his shoes permtted himto
“feel the ballast [the stones on train tracks between the ties]”
during a stop, M. Spivey provided no evidence that he was, in
fact, required to wear a specific type of shoe in his work.

Under cross-exanm nation, M. Spivey stated that the shoes were
not steel toe and were not resistant to chemcals. W conclude
that petitioners are not entitled to a deduction for M. Spivey’'s
safety shoes for 2002, 2003, or 2004.

(4) Safety dasses - On the basis of M. Spivey’'s
t hor ough description of the uniqueness of the glasses and the
fact that Amrak-MARC required himto use them we conclude that
t hese expenses were necessary, appropriate, and hel pful to his

business. Welch v. Helvering, 290 U.S. at 113. M. Spivey’'s

testinony as to the cost and quantity of glasses he purchased was
al so credible. Thus, under Cohan, we permt petitioners to
deduct the expense of purchasing two pairs per year, for a total

annual cost of $325 for years 2002, 2003, and 2004.
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(5) Goomng - The Court has |long held that groom ng
expenses are inherently personal and are nondeductible. Drake v.

Commi ssioner, 52 T.C 842, 844 (1969). W are unconvinced that

M. Spivey’'s particular groomng regine was “directly connected
with or pertaining to the taxpayer’s trade or business”. Sec.
1.162-1(a), Inconme Tax Regs. We acknow edge that his enpl oynent
required himto maintain a general |evel of proper groom ng;
however, we do not find any elenent of this requirenent to be so
extraordinary as to permt M. Spivey to deduct groom ng as an
ordi nary or necessary trade or business expense. Accordingly, we
sustain respondent’s disallowance in full regarding M. Spivey’'s
cl ai mred groom ng expenses.

(6) Supplies - Petitioners clainmed a $1, 000 deduction
for supplies M. Spivey purchased in 2002. Petitioners’
supporting schedul e noted that M. Spivey s 2002 supplies
purportedly included expenses for a | aptop conputer, which,
during testinony, M. Spivey acknow edged was a m st ake.
Renovi ng the conputer, and relying on Cohan, we find $100 is a
reasonabl e estimate of the other supplies M. Spivey purchased
during 2002.

[11. Tax Return Preparation Fees

Section 212(3) permts a deduction for expenses paid “in
connection with the determ nation, collection, or refund of any

tax.” Thus, paynents by taxpayers for preparation of their
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returns are deductible. Sec. 1.212-1(1), Incone Tax Regs.
Petitioners clained on their returns and testified
uncontrovertedly that they paid a preparer $35, $100, and $30 to
assist with their returns for 2002, 2003, and 2004. A preparer’s
name was printed on the returns for those years, and we find it
unlikely that a preparer would |ist a deduction for tax
preparation fees that petitioners did not pay. Moreover,
respondent all owed the deduction for 2002 and appears to have
disallowed it for 2003 and 2004 only by m stake. W therefore
hol d that petitioners may deduct the disputed tax return
preparation fees for 2003 and 2004.

V. Accuracy-Related Penalty and Addition to Tax for Late Filing

As a final coment we note that respondent determ ned that
for each year at issue, 2002, 2003, and 2004, petitioners are
liable for an accuracy-rel ated penalty under section 6662(a) and
an addition to tax under section 6651(a)(1) for late filing.

Al t hough the Conm ssioner bears the burden of production with
respect to a penalty or an addition to tax, in this case
petitioners failed to raise the penalties or the additions as
issues in their petition, or at trial. See sec. 7491(c); Higbee

v. Comm ssioner, 116 T.C. 438, 446-447 (2001). These issues are

t her eby deened conceded. See Rule 34(b)(4); Swain v.
Comm ssioner, 118 T.C. 358 (2002).
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To reflect our disposition of the issues,

Deci sion will be entered

under Rul e 155.




