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P did not file Federal inconme tax returns for
1995, 1996, and 1997. R issued a notice of deficiency
in which he determ ned that P recei ved wages,
nonenpl oyee conpensation, and distributions from
i ndi vidual retirenment plans for each of the years. R
based his determ nations on third-party information
returns.

Hel d: Various third-party records that R offered
in support of his determ nations are adm ssible
evi dence under rules 803(6) and 902(11) of the Federal
Rul es of Evidence, which allow the introduction of
records of a regularly conducted activity if, inter
alia, the records are acconpanied by a witten
declaration of their custodian or other qualified
per son.

Hel d, further, R s determ nations of unreported
i ncone are sustained.
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Hel d, further, the additions to tax under secs.
6651(a) (1) and 6654, |I.R C, are sustained.

Hel d, further, sec. 6651(a)(2), |I.R C, provides

for an addition to tax where a taxpayer fails to pay

t he amount shown as tax on any return. P did not file
returns; however, under sec. 6651(g), |I.R C, areturn

R prepares pursuant to sec. 6020(b), I.RC., is

considered a return for purposes of the addition to tax

under sec. 6651(a)(2), I.R C.  Under sec. 7491(c),

|. RC., Rhas the burden to initially conme forward w
evidence that it is appropriate to apply a penalty.
failed to introduce evidence that returns show ng an
anount of tax were prepared and subscribed in
accordance with sec. 6020(b), I.R C. See MIllIsap v.
Comm ssioner, 91 T.C. 926 (1988); Phillips v.

Commi ssioner, 86 T.C 433 (1986), affd. in part and
revd. in part on other grounds 851 F.2d 1492 (D.C. G
1988). Accordingly, the additions to tax under sec.
6651(a)(2), |.R C, do not apply.

Goria J. Spurlock, pro se.

Frederick W Krieg, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

th
R

r.

RUVE, Judge: Respondent issued a notice of deficiency to

petitioner in which he determned the foll ow ng Federal incone

tax deficiencies and additions to tax:

Additions to tax

Year Defi ci ency Sec. 6651(a) (1) Sec. 6651(a)(2) Sec. 6654
1995 $2, 747 $533. 75 N A $112. 10
1996 5, 082 1, 125. 68 To be det ern ned. 265. 81
1997 3, 149 539. 55 To be detern ned. 123.81

We previously denied petitioner’s notions for partial summary

judgment in Spurlock v. Conm ssioner, 118 T.C 155 (2002).

In



- 3 -
t hat opinion, we decided that tax liabilities showm on what
petitioner clainmed were section 6020(b)! returns did not affect
whet her there was a “deficiency” under section 6211(a) and that
any anounts shown thereon were subject to the deficiency
procedures. The issues for decision are: (1) Wiether petitioner
recei ved unreported incone in the formof wages, nonenpl oyee
conpensation, and distributions fromindividual retirenent plans;
(2) whether petitioner is liable for additions to tax under
sections 6651(a)(1) and (2) and 6654.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibit are
i ncorporated herein by this reference. At the tine of filing the
petition, petitioner resided in Louisville, Kentucky.

Petitioner did not file Federal income tax returns for her
1995, 1996, and 1997 tax years. Respondent comrenced an
exam nation of petitioner’s 1995, 1996, and 1997 tax years at
sone point after July 22, 1998. On February 20, 2001, respondent
issued a notice of deficiency to petitioner in which he
determ ned: (1) Petitioner received nonenpl oyee conpensation of
$7,515 in 1995 and $20,542 in 1996 from Ursuline Canpus School s,

Inc. (Usuline); (2) she received wages of $7,347 in 1995 and

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended. All Rule references are
to the Tax Court Rules of Practice and Procedure.
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$9,180 in 1997 from Ursuline and wages of $801 in 1995 and $1, 335

in 1996 from The Louisville Ochestra (Orchestra); (3) she

recei ved taxable | RA distributions of $1,140 from Bank One

Kent ucky (Bank One) in 1995 and $10, 750 from The Pi oneer G oup,

Inc. (Pioneer) in 1997. Those determ nations were made on the

basis of Formse W2, WAge and Tax Statenent, Forns 1099- M SC,

M scel | aneous I nconme, and Fornms 1099-R, Distributions from

Pensions, Annuities, Retirenent or Profit-Sharing Plans, |RAs,

| nsurance Contracts, etc., that the various entities submtted.?
Ursuline prepared Fornms W2 stating it paid to petitioner

wages of $7,347.50 in 1995 and $9, 180 in 1997. Ochestra

prepared Forms W2 stating it paid to petitioner wages of $801 in

1995 and $1,335 in 1996. Ursuline prepared Forns 1099 stating it

paid to petitioner nonenpl oyee conpensation of $7,515 in 1995 and

$20,542 in 1996. Bank One prepared a Form 1099 stating it paid a

taxable I RA distribution of $1,140 to petitioner in 1995.

Pi oneer prepared a Form 1099 stating it paid a taxable IRA

di stribution of $10,750.40 to petitioner in 1997. Al the

af orenenti oned anounts shown on the Fornms W2 were paid to

petitioner as reported thereon.

2\ point out that some of our findings of fact are nmde on
the basis of petitioner’s requested findings of fact to which
respondent did not object. W note that she also objects to the
adm ssion of certain records which support sonme of her requested
findings. W have admtted those docunents. See infra pp. 8 to
16.
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For each of the years at issue, entities were required to
file a FormW3, Transmttal of Wage and Tax Statenents, in order
to transmt any Form(s) W2 to the Social Security Adm nistration
for processing. Entities were required to file a Form 1096,
Annual Summary and Transmttal of U S. Information Returns, to
transmt any Form(s) 1099 to the Internal Revenue Service (IRS).
The Fornms W3 and 1096 contain a “jurat” clause, which states:
“Under penalties of perjury, | declare that | have exam ned this
return and acconpanyi ng docunents, and, to the best of ny
know edge and belief, they are true, correct, and conplete.” The
record does not contain any of the Forms W3 or 1096 that the
various entities submtted, and respondent cannot | ocate those
forms in any of his files.

On February 7, 2002, respondent sent his trial nmenorandumto
the Court and served a copy on petitioner. Respondent stated
that “Sone or all of the following witnesses may testify in this
case” and listed Betty Harrison of Ursuline, Tonya N. MSorley of
the Orchestra, Teresa LaChapelle of Pioneer, Dixie Wall or Teresa
Brown of Bank One, and Revenue Agent Chris English. Respondent
stated that his purpose for calling those witnesses was to
establish the ambunts paid to petitioner in 1995, 1996, and 1997,
the sources, the reasons for paynents, and the anounts w thhel d.
Respondent al so indicated that in lieu of testinony fromthose

W t nesses, he m ght introduce, under rules 803(6) and 902(11) of
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t he Federal Rules of Evidence, sworn affidavits for sonme or al
of themw th acconpanyi ng copi es of custodial business records
i ncl udi ng copi es of checks (front and back), Forms W2 and 1099,
accounting entries, and possibly other docunentary evidence
showi ng the anounts paid to petitioner in 1995, 1996, and 1997.
Before trial, respondent subpoenaed and received the
affidavits and the records fromMs. Harrison, Ms. MSorley, and
George Patenode. Ms. Harrison is the custodian of the personnel
records of Ursuline. The statenents in Ms. Harrison' s affidavit
are made in her capacity as the custodi an of those personnel
records and are nmade upon her know edge and belief. M. MSorley
is the custodian of the payroll records of the Orchestra. The
statenents in Ms. McSorley's affidavit are nade in her capacity
as the custodian of those payroll records and are nade upon her
know edge and belief. M. Patenode is the custodian of the
records of a transfer agent of Pioneer |Investnents, Pioneer
| nvest nent s Managenent Sharehol der Services (PIMSS). The
statenents in M. Patenode’' s affidavit are nmade in his capacity
as the custodian of those records and are made upon his know edge

and belief.?

3In respondent’s trial menorandum he identified Teresa
LaChapell e as the custodian of records for Pioneer. M.
LaChapelle did not testify at trial and did not submt an
affidavit or records. M. Patenode was not naned in respondent’s
trial menorandum and the record does not reflect how or when he
succeeded to Ms. LaChapelle’s position as custodi an of records
(continued. . .)
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The records, which were submtted with the affidavits,
consist of: (1) Fornms W2, Forns 1099-M SC, and Forns 1099-R
which relate to petitioner; (2) biweekly or semnonthly tine
reports from Ursuline which petitioner signed; (3) checks from
Ursuline, the Orchestra, and Pioneer nmade out to the order of
petitioner;* (4) various intraoffice nenoranda, statenents, and
| etters addressed to petitioner from Ursuline regarding
petitioner’s hourly rate of pay, ternms of enploynent, and
enpl oynent status; (5 a letter of resignation froma position as
violin instructor addressed to Ursuline and signed by petitioner;
(6) wage and tax registers, as well as autopay payroll registers,
for the Orchestra; and (7) an | RA statenent from Pioneer.

On February 19, 2002, petitioner filed a notion in limne in
whi ch she noved to exclude from evidence any affidavits and
records respondent sought to introduce at trial. Respondent sent
to petitioner the affidavits of Ms. Harrison and Ms. MSorley on
Friday, February 22, 2002. Petitioner received those docunents
on February 23, 2002. Respondent sent to petitioner the
affidavit of CGeorge Patenode on February 21, 2002, which she

recei ved on February 22, 2002. This case was called for trial on

3(...continued)
relating to petitioner’s alleged receipt of a taxable IRA
di stribution from Pioneer in 1997.

‘Petitioner endorsed sone of the checks, and sone were
apparently deposited w thout endorsenent.
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February 25, 2002. At trial, respondent sought to introduce the
affidavits of Ms. Harrison, Ms. MSorley, and M. Patenode and
the records acconpanying those affidavits under Fed. R Evid.
803(6) and 902(11).° We withheld ruling on the adnm ssibility of
the affidavits and the records at trial and instead allowed the
parties an opportunity to brief the evidentiary issues presented.

Petitioner did not testify, did not have w tnesses, and did

not introduce docunentary evidence regarding her inconme or |ack
thereof at trial.®

OPI NI ON

A. Evi dentiary | ssues

Respondent sought to introduce sworn affidavits and vari ous
busi ness records relating to petitioner under Fed. R Evid.
803(6) and 902(11). Rule 902(11) of the Federal Rules of

Evidence (Fed. R Evid.) provides in relevant part:

No representative or agent of Bank One testified at trial
or submtted any affidavits or records. Revenue Agent Chris
English did not testify at trial and did not submt an affidavit
or other records.

5The Court engaged in an extended colloquy with petitioner
regardi ng whet her she wished to testify under oath. After we
permtted petitioner a recess to nmake her decision, petitioner
decided not to testify.
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RULE 902. Sel f - Aut henti cati on

Extrinsic evidence of authenticity as a condition
precedent to adm ssibility is not required with respect
to the foll ow ng:

* * * * * * *

(11) Certified donestic records of regularly
conducted activity.--The original or a duplicate
of a donestic record of regularly conducted
activity that woul d be adm ssible under Rule
803(6) if acconpanied by a witten declaration of
its custodian or other qualified person, in a
manner conplying wth any Act of Congress or rule
prescri bed by the Suprenme Court pursuant to
statutory authority, certifying that the record--

(A) was nmade at or near the tinme of the
occurrence of the matters set forth by, or
frominformation transmtted by, a person
wi th know edge of those matters;

(B) was kept in the course of the
regul arly conducted activity; and

(© was nmade by the regularly conducted
activity as a regular practice.

* * * * * * *

Fed. R Evid. Rule 803(6) provides:

RULE 803. Hearsay Exceptions; Availability of
Decl arant | nmateri al

The followi ng are not excluded by the hearsay
rul e, even though the declarant is available as a
W t ness:

(6) Records of regularly conducted
activity.--A nmenorandum report, record, or data
conpilation, in any form of acts, events,
condi tions, opinions, or diagnoses, nade at or
near the tinme by, or frominformation transmtted
by, a person with know edge, if kept in the course
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of a regularly conducted business activity, and if
it was the regular practice of that business
activity to make the nenorandum report, record or
data conpilation, all as shown by the testinony of
the custodian or other qualified w tness, or by
certification that conplies with Rule 902(11),
Rul e 902(12), or a statute permtting
certification, unless the source of information or
the method or circunstances of preparation
indicate |ack of trustworthiness. The term
“busi ness” as used in this paragraph includes
busi ness, institution, association, profession,
occupation, and calling of every kind, whether or
not conducted for profit.

Petitioner objects to the introduction of the affidavits and
t he acconpanyi ng records on the ground that those affidavits fai
to satisfy the substantive requirenents of Fed. R Evid. 803(6)
and 902(11).7 She clains that the affidavits fail to state that
the affiants had personal know edge of the facts recorded in the
records or otherwi se identify the enpl oyee who had persona
knowl edge of the facts; that they fail to state what is the
“regul arly conducted business activity” of the payors; and that
they fail to state in what manner the records are kept.

Qur exam nation of the affidavits and the attached records
reveal s that those records were kept in the course of regularly
conducted business activities. W are satisfied that the various
payors are each a “busi ness” for purposes of Fed. R Evid. 803(6)

and 902(11). Moreover, those rules do not require that the

"W recently applied Fed. R Evid. 803(6) and 902(11) in the
case of records kept by an agency of the United States. d ough
v. Comm ssioner, 119 T.C. 183 (2002). The instant case involves
records kept by private third-party recordkeepers.
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custodi an of the records have personal know edge of the facts
recorded. The rules require only that the custodian certify the
records were nmade by a person with know edge of the natters
recorded. The custodians here certify under penalties of perjury
that the records were made and kept in the course of business by
an enpl oyee or representative of the business who had personal
know edge of the facts recorded. This is sufficient, and the
affidavits need not identify by nane that enpl oyee or
representative.?®

In addition, many of the records that the affiants produced
are adm ssi bl e and can be authenticated under other parts of Fed.
R Evid. 901 and 902. Under Fed. R Evid. 901(a), the
requi renment of authentication or identification as a condition
precedent to admissibility is satisfied by evidence sufficient to
support a finding that the matter in question is what its
proponent clainms. Fed. R Evid. 901(b) provi des exanpl es of
aut hentication or identification conformng wth the requirenments
of this rule including nonexpert opinions as to the genui neness
of handwriting; conparison by the trier of fact with specinens
whi ch have been aut henticated; and appearance, contents,
substance, internal patterns, or other distinctive

characteristics, taken in conjunction with circunstances.

%W note that the affidavit from M. MSorley identifies
Mona Giffin as the bookkeeper who had know edge of the facts
recorded in the records.
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We have conpared what purports to be petitioner’s signatures
on many of the checks, the tinme reports, and the letter of
resignation to petitioner’s signatures on her petition and ot her
docunents submtted to this Court. W find that those signatures
are identical in all respects, and those itens are authenticated
pursuant to the general provisions of Fed. R Evid. 901.

Checks are sel f-authenticating docunents under Fed. R Evid.

902(9).° United States v. Hawkins, 905 F.2d 1489, 1494 (1ith

Cr. 1990); United States v. Little, 567 F.2d 346 n.1 (8th G

1977). The copies of checks respondent introduced are not
hearsay or, alternatively, are covered by exceptions to the
hearsay rule. A check is a negotiable instrunent, a legally
operative docunent, and falls within the category of “verba
acts” which are excludable fromthe hearsay rule. See Advisory
Committee’s Note to Fed. R Evid. 801(c). The checks or any
notations thereon may also qualify as a statenent in docunents
affecting an interest in property under Fed. R Evid. 803(15).
Wth respect to the other docunents that contain petitioner’s

signature, those docunents are not hearsay. See Fed. R Evid.

Under Fed. R Evid. 902(9), extrinsic evidence of
authenticity as a condition precedent to admssibility is not
required with respect to commerci al paper, signatures thereon,
and docunents relating thereto to the extent provided by general
comerci al | aw.
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801(d)(2)(B).*® W find that the records submtted with the
affidavits neet the substantive requirenents of Fed. R Evid.
803(6) and 902(11), and, with respect to sone of those records,
are adm ssi bl e and aut henticated under other Rules of the Federal
Rul es of Evidence. !

Petitioner also argues that the affidavits and the
under |l ying records should be excluded because those itens were
not furnished to her in a tine sufficient for her to chall enge
fairly the adequacy of their foundation, and she was unduly
prejudiced as a result. Petitioner relies on the notice
requi renent of Fed. R Evid. 902(11) as a basis for the exclusion
of the affidavits and the records.

The notice requirenent of Fed. R Evid. 902(11) provides:

A party intending to offer a record into evidence under

t hi s paragraph nust provide witten notice of that

intention to all adverse parties, and nust make the
record and decl aration avail able for inspection

PUnder Fed. R Evid. 801(d)(2)(B), a statenent is not
hearsay if the party-opponent has mani fested an adoption or
belief inits truth.

“petitioner clains that the affidavits are “inherently
untrustworthy and unreliable.” She cites to Usuline’s change in
reporting her enploynent status from enpl oyee to i ndependent
contractor and back to enployee, the failure of the affiants to
produce all the checks purportedly issued to petitioner, the fact
that sonme of the checks are unendorsed, and the failure of the
affiants to produce copies of the Fornms W3 and 1096 used to
transmt the Forms W2, 1099-M SC, and 1099-R W cannot agree
that those circunstances indicate an i nherent |ack of
trustworthiness or reliability. This is especially true where,
as here, petitioner’s signature appears on nany of the records
pr oduced.
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sufficiently in advance of their offer into evidence to

provi de an adverse party with a fair opportunity to

chal | enge them
The notice requirenment contenplates that a proponent of evidence
provi de not only the records which he seeks to introduce but also
the declaration of the custodian “sufficiently in advance of
their offer into evidence”.?!?

We find that respondent has net the notice requirenent. He
provided witten notice to petitioner of the possibility of his
i ntroduci ng evidence under Fed. R Evid. 803(6) and 902(11) on
February 7, 2002, nore than 2 weeks before trial. He identified
t he declarants, the payors involved, and the underlying records
that m ght be introduced through the affidavits. Petitioner was
adequately apprised of this information in advance of trial.
Petitioner had sufficient time to contact the witnesses nanmed in
respondent’s trial nmenorandum and she could have called those
W tnesses to testify at trial.

Respondent provided the affidavits and the records to
petitioner 2 and 3 days before trial. Gven the nature of the
affidavits and the records involved, petitioner had sufficient
time in which to review those docunents and to fornul ate

challenges to their veracity. The affidavits and the records

12The Advisory Committee’'s Note to Fed. R Evid. 902(11)
states that “The notice requirenment * * * is intended to give the
opponent of the evidence a full opportunity to test the adequacy
of the foundation set forth in the declaration.”
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t hensel ves are not | engthy, and each involves matters which
should be famliar to petitioner: (1) Her association with the
payors; (2) the hours she recorded and the tinme reports that she
submtted; (3) checks nmade out to the order of petitioner; (4) a
statenent regarding a substantial IRA distribution; and (5)
copies of Formse W2, 1099-M SC, and 1099-R. W hold that the
affidavits and the records were provided to petitioner
sufficiently in advance of their offer into evidence and that
petitioner had a fair opportunity to challenge those docunents.

Petitioner also argues that we should exclude the records,
because respondent failed to conply with our standing pretrial
order requiring the exchange of docunents 15 days prior to trial.
We do not find exclusion of respondent’s evidence to be a proper
remedy for his delay, especially considering the nature of the
docunents involved.® Petitioner was given anple notice, well in
advance of trial, of the specific anbunts and sources of her
i ncome as respondent determ ned. When she was requested to admt
t hese facts, she responded: “Denies, with the qualification that
Petitioner neither possesses sufficient docunentary evidence nor

has sufficient recollection that would cause her to truthfully

3petitioner also contends that respondent failed to
suppl ement his answers to her interrogatories with respect to the
evidence submtted with the affidavits. W disagree.
Respondent’ s answers to those interrogatories contenplate that he
woul d seek to obtain the underlying records of the various
entities, and his answers informpetitioner of the general nature
of those records.
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admt the alleged fact.” She has offered no testinony or
docunents that bear on her income for the years in issue. |n our
di scretion, we shall not exclude the affidavits and the
underlying records that respondent introduced for any
nonconpl i ance with respect to the notice requirenment or our
standi ng order.

B. Whether Petitioner Received Unreported | ncone as Deternined

G oss incone includes “all income from whatever source
derived” including conpensation for services. Sec. 61(a); Gines

v. Comm ssioner, 82 T.C 235, 237 (1984). G oss incone al so

i ncl udes any anount paid or distributed out of an individual
retirement plan. Sec. 408(d)(1). Respondent determ ned that
petitioner received wages, nonenpl oyee conpensation, and taxable
distributions froman individual retirenent plan. Petitioner

di sputes that she had taxable incone for the tax years in issue
and that she was required to file a Federal inconme tax return for
those years. Petitioner argues that the determ nations

respondent nmade are arbitrary and erroneous, since they are based

YpPetitioner also seeks to exclude the affidavit of George
Pat enode on the grounds that respondent failed to name M.
Pat enode as a witness in his trial nenorandum W cannot agree
that this failure is a basis for exclusion. The choice of
affiants and the identity of the custodian of records are matters
peculiar to the particular business. It is sufficient that
respondent stated his intention to subpoena the affidavit and
records fromthe custodi an of records for Pioneer.
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solely on information returns that third-party payors
fraudul ently or erroneously filed.

Under section 7491(a), the burden of proof with respect to
any factual issue shifts to the Conm ssioner if the taxpayer
i ntroduces credible evidence with respect to that issue.
However, section 7491(a) does not apply unless the taxpayer has
mai ntai ned all records required under the Code and has cooperated
Wi th reasonabl e requests by the Secretary for w tnesses,
i nformati on, docunents, neetings, and interviews. Sec.
7491(a)(2)(B). Petitioner did not testify, she called no
W t ness, and she presented no credi bl e evidence rel evant to any
factual issue in this case. Further, the record reflects that
petitioner failed to cooperate with respondent in providing
information relating to her 1995, 1996, and 1997 tax years. For
exanpl e, petitioner answered 23 of respondent’s 26 requests for
adm ssions: “Denies, with the qualification that Petitioner
nei t her possesses sufficient docunentary evidence nor has
sufficient recollection that would cause her to truthfully admt
the alleged fact.” Those requests for adm ssions concerned
petitioner’s relationship with the payors, whether she received
income fromthose entities in the anounts determ ned, and whet her
she received Forms W2, 1099-M SC, and 1099-R from t hose payors.

We find that section 7491(a) is not applicable to this case.
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Under section 6201(d), if the taxpayer asserts a “reasonabl e
di spute” with respect to any itemof incone reported on a third-
party information return and the taxpayer has “fully cooperated”
with the Secretary, the Secretary shall have the burden of
produci ng reasonabl e and probative information concerning a
deficiency in addition to the information return. See Gussie V.

Comm ssioner, T.C Meno. 2001-302. Petitioner nakes general and

unsubstanti ated assertions that the information returns invol ved
in this case are fraudul ent. However, she does not claimto have
made known her dispute to the third parties who prepared them
She has not “fully cooperated” with the Secretary in providing
information relating to her 1995, 1996, and 1997 tax years. W
concl ude that section 6201(d) is not applicable.

Absent application of those special statutory provisions,
the Comm ssioner’s determnations in a notice of deficiency
generally are presunptively correct, and the taxpayer has the
burden of proving that those determ nations are erroneous or

arbitrary. Rule 142(a); Wl ch v. Helvering, 290 U. S 111, 115

(1933); Kearns v. Conm ssioner, 979 F.2d 1176, 1178 (6th Cr

1992), affg. T.C. Meno. 1991-320. However, the Comm ssioner
cannot rest on the presunption of correctness al one where the
t axpayer chall enges the determ nations of unreported incone nmade

in the notice of deficiency. United States v. Walton, 909 F.2d

915, 919 (6th Cr. 1990); Dellacroce v. Conmm ssioner, 83 T.C
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269, 280 (1984). In certain circunstances, courts have required
a mniml factual foundation for the Comm ssioner’s
determ nations before the presunption of correctness attaches to

the notice of deficiency. See Portillo v. Conm ssioner, 932 F. 2d

1128 (5th Gr. 1991), affg. in part, revg. in part, and remandi ng

T.C. Meno. 1990-68; United States v. Walton, supra; Anastasato v.

Conm ssioner, 794 F.2d 884 (3d Cir. 1986), vacating and remandi ng

T.C. Meno. 1985-101; Weinerskirch v. Conmi ssioner, 596 F.2d 358

(9th GCr. 1979), revg. 67 T.C. 672 (1977). Even if we were to
assune that those decisions apply to this case, we find that
respondent has provided an evidentiary foundation for his
determ nati ons.

Petitioner admts in her requested findings of fact that
each of the various entities submtted Forms W2 and/or 1099
whi ch reported wages, nonenpl oyee conpensation, and taxable |IRA
distributions paid to petitioner and that respondent relied on
those fornms in making his determ nations. Respondent’s reliance
on those information returns provides an evidentiary basis for

respondent’s determnations.' Further, the records and

SpPetitioner clainms that unsubstantiated statenents that
petitioner received inconme, which statenents the all eged payors
made on Fornms W2 and 1099, are not sufficient alone to support
respondent’s determ nations, relying on Portillo v. Conmm ssioner,
988 F.2d 27 (5th GCr. 1993), revg. T.C. Meno. 1992-99. However,
the result reached in Portillo does not apply where, as here, the
taxpayer fails to file tax returns stating he or she did not
receive the incone in question. Parker v. Conm ssioner, 117 F. 3d

(continued. . .)
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docunents that respondent introduced through the affidavits
provi de anple evidentiary support for his determ nations.
Respondent has satisfied any burden of production which he may
initially bear under the cases cited above.

Petitioner also contends that respondent, in making his
determ nations, arbitrarily relied on the Forns W2 and 1099 t hat
t he payors submtted w thout ascertaining whether those entities
submtted Fornms W3 and 1096, signed under penalties of perjury.
Petitioner also suggests that respondent’s determ nations are
arbitrary in that he failed to ascertain whether the payors were
on his “Bad Payor List”.'® W disagree and hold that
respondent’s determ nations are not per se arbitrary where he
fails to ascertain whether the third-party payors submtted Forns
W3 and 1096 with the information returns or whether those payors
are on his “Bad Payor List”. |In the instant case, there is no

evi dence that any of the payors were on respondent’s “Bad Payor

15, .. conti nued)
785, 787 (5th Gr. 1997), affg. an unpublished order of this
Court. Congress, in enacting sec. 6201(d), has al so recogni zed
that in the absence of that Code section’s application, the
burden of proving that determ nations of unreported incone are
arbitrary or incorrect generally remains on the taxpayer where
the Comm ssioner relies solely on information returns that third
parties submtted.

8The Comm ssi oner maintains a “Bad Payor List”, which
i ncl udes those persons and entities that have previously
submtted fal se, fraudul ent, inaccurate, or m staken information
to the Social Security Adm nistration or the IRS on Forms W2 or
1099.
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List”, and petitioner has presented no evidence, and she all eges
no specific instances, wherein those entities that paid incone to
her submtted fal se, fraudul ent, inaccurate, or m staken
information to the Social Security Adm nistration or the |IRS.
Respondent’ s determ nations are not arbitrary on this basis.

Petitioner has failed to persuade us that respondent’s
determ nations are arbitrary or erroneous. Petitioner did not
testify at trial, produced no evidence, called no w tnesses, and
has hedged her responses to respondent’s requests for adm ssions
with her purported failed recollection of enploynent and recei pt
of income, as well as her inadequate recordkeeping. Accordingly,
we sustain respondent’s determ nations, and we hol d that
petitioner received nonenpl oyee conpensation of $7,515 in 1995
and $20,542 in 1996 from Ursuline; that she received wages of
$7,347 in 1995 and $9,180 in 1997 from Ursuline and wages of $801
in 1995 and $1,335 in 1996 fromthe O chestra; and that she
recei ved taxable I RA distributions of $1,140 from Bank One in
1995 and $10, 750 from Pi oneer in 1997.

C. Additions to Tax and Penalty

Section 7491(c) applies with respect to the additions to tax
and the penalty in this case, since the exam nati on comrenced
after July 22, 1998, the effective date of that provision.

I nternal Revenue Restructuring and Reform Act of 1998, Pub. L.

105- 206, sec. 3001(c), 112 Stat. 727. Accordingly, respondent
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bears the burden of production and nust conme forward with
sufficient evidence to show that the additions to tax and the

penalty are appropriate. Hi gbee v. Conm ssioner, 116 T.C 438,

446 (2001). However, respondent does not bear the burden of
proof as to the additions to tax and the penalty, and once he
meets his initial burden of production, petitioner nust cone
forward with evidence sufficient to persuade us that those
additions to tax and the penalty do not apply. 1d. at 447.
Section 6651(a)(1l) provides for an addition to tax in the
case of a failure to file a required return on the prescribed due
date. Once the Conm ssioner neets his initial burden of
production with respect to this addition to tax, the taxpayer
bears the “heavy burden” of proving that the failure to file the
required return did not result fromw |l Iful neglect and that the

failure was due to reasonabl e cause. United States v. Boyle, 469

U S 241, 245 (1985); Higbee v. Conmm ssioner, supra at 447.

Petitioner did not file Federal inconme tax returns for her
1995, 1996, and 1997 tax years, and respondent has presented
evi dence that petitioner received taxable inconme in anmounts
sufficient to require her to file returns for those years. Thus,
we find that respondent has net his burden of production as to
the section 6651(a)(1) additions to tax. Petitioner presented no
evidence at trial, and she did not testify regarding her failure

to file returns. She asserts only that she did not have taxable
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income in anounts sufficient to require her to file returns for
the years at issue. Petitioner has not established that her
failure to file a return was due to reasonabl e cause and not
w llful neglect, and we sustain the section 6651(a)(1) additions
to tax as determ ned.

Section 6651(a)(2) provides for an addition to tax in the
case of a failure to pay an anount of tax shown on any return.
Respondent clains that he has met his burden of production under
section 7491(c) with respect to the section 6651(a)(2) additions
to tax. In his opening brief at 11, his conplete argunent was as
fol |l ows:

Respondent has net his burden of production with

respect to asserted |.R C. 88 6651(a)(1), (a)(2), and
6654 additions to taxes.

By .R C. 8 7491(c) Respondent has the burden of
production with respect to any penalty, addition to
tax, or additional amounts. The “burden of production”
is not the sane as the “burden of proof.” The burden
of production is |less strenuous than the burden of
proof, requiring only that Respondent cone forward with
sufficient evidence indicating that it is appropriate
to inpose the relevant penalty or addition to tax.

H gbee v. Conm ssioner, 116 T.C at 446-47. Respondent
has shown that Petitioner did not file any incone tax
returns during these years and that she earned
sufficient income to require her to file returns.
(Exhibit 5-R Certified Certificate of No Record; Prof.
Exs. 7-R, 8-R 9-R Presunption of Correctness, see
Argunment |.) Thus, Respondent’s burden of production
has been net. See Hi gbee v. Conm ssioner, 116 T.C at
446-47; Lutz v. Conm ssioner, T.C Meno. 2002-89.
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Al so, in respondent’s answering brief at 40, his only argunent
regardi ng the section 6651(a)(1l) and (2) additions to tax was as
fol |l ows:

Under |I.R C. 8 7491(c), Respondent has the burden
of production with respect to any penalty, addition to
tax, or additional anobunts. The burden of production
is not the sane as the burden of proof. The burden of
production is | ess strenuous than the burden of proof,
requiring only that Respondent conme forward with
sufficient evidence indicating that it is appropriate
to inpose the relevant penalty or addition to tax.

H gbee v. Conmi ssioner, 116 T.C. 438 (2001).
Respondent has shown that Petitioner did not file any
i nconme tax returns during these years and that she
earned sufficient income to require her to file
returns. (Stip. Para. 2; Ex. 5-R, Certified
Certificate of No Record; Prop. Exs. 7-R, 8-R, and 9-R
Transcript). See Presunption of Correctness, Argunent
|, Brief for Respondent. Thus, Respondent’s burden of
production has been net. See H gbee v. Conm ssi oner,
116 T.C. at 446-47; Lutz v. Conmm ssioner, T.C Meno.
2002- 89.

Respondent m sunderstands the requirenments of section
6651(a)(2), and he fails to respond to petitioner’s argunments on
brief which do in fact recognize those requirenents. Respondent
fails to recogni ze that section 6651(a)(2) applies only in the

case of an anmpunt of tax shown on a return. Burr v.

Comm ssioner, T.C Meno. 2002-69, affd. 56 Fed. Appx. 150 (4th

Cir. 2003); Heisey v. Conm ssioner, T.C Meno. 2002-41, affd.

Fed. Appx. __ (9th Gr. 2003); Watt v. Conm ssioner, T.C Meno.

1986-22. I ndeed, respondent’s argunents on brief are the sane
argunments that the Conm ssioner nmade, and which we rejected, in

Hei sey v. Conm ssioner, supra. Suffice it to say, a failure to
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file Federal incone tax returns and a failure to pay the correct
anmount of tax are insufficient alone to justify the inposition of
additions to tax under section 6651(a)(2).

Under section 6651(g)(2), a return the Secretary prepared
under section 6020(b) is treated as “the return filed by the
t axpayer for purposes of determning the anount of the addition”
under section 6651(a)(2).' Respondent clains that he prepared
substitutes for return (SFR) for 1996 and 1997 that neet the
requi renents of section 6020(b). However, respondent did not
i ntroduce those alleged SFRs into evidence, and he did not
request any findings that he made section 6020(b) returns.
I nstead, his only reference to section 6020(b) returns appears
only in his answering brief at 24, wherein his response to
petitioner’s requested finding that respondent did not nake
section 6020(b) returns for 1996 and 1997 was as fol |l ows:

Respondent made |. R C. 8 6020(b) returns for 1995,
1996, and 1997. See Pet. Para. 5(b) and Ans. Para.

7Sec. 6651(g) provides:

SEC. 6651(g). Treatnment of Returns Prepared by
Secretary Under Section 6020(b).--In the case of any
return made by the Secretary under section 6020(Db)--

(1) such return shall be disregarded for
pur poses of determ ning the anmount of the addition
under paragraph (1) of subsection (a), but

(2) such return shall be treated as the
return filed by the taxpayer for purposes of
determ ning the anmount of the addition under
paragraphs (2) and (3) of subsection (a).
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5(b)). Although not evidence, see also Spurlock v.
Comm ssioner, 118 T.C. No. 9 (Feb. 15, 2002), wherein
the Court found that Respondent had nmade | .R C. 8§
6020(b) returns for 1995, 1996, and 1997.

In petitioner’s notions for partial summary judgnent, her
l[itigating position was that the SFRs that respondent prepared

were section 6020(b) returns. Spurlock v. Conm ssioner, 118 T.C

155 (2002). W addressed and denied petitioner’s notions on the
assunption that there were SFRs that qualified as section 6020(Db)
returns. However, contrary to respondent’s readi ng of our

opi nion, we expressly declined to decide whether those SFRs net

the requirenments of section 6020(b). In Spurlock v.

Commi ssi oner, supra at 157 n.3, we stated that “Both parties

agree that respondent filed sec. 6020(b) returns for the years in
i ssue; however, we do not decide whether those ‘returns’ neet the
requi renents of sec. 6020(b).” Since respondent has failed to
produce any evidence that a “return” was filed, we hold that the
section 6651(a)(2) additions to tax for failure to pay tax shown
on a return is inapplicable.

The docunents that respondent alleges that he prepared as
SFRs are attached to his response to petitioner’s notion for
partial summary judgnment for 1996 and 1997. Even if those
docunents were considered, we cannot agree that they neet the
requi renents of section 6020(b). W previously addressed what

constitutes a section 6020(b) return in MIlsap v. Comm ssi oner,

91 T.C. 926 (1988), and Phillips v. Conm ssioner, 86 T.C. 433
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(1986). In Phillips v. Conm ssioner, supra at 437-438, we held

that a “dunmmy return”, i.e., page 1 of a Form 1040 showi ng only
t he taxpayer’s nane, address, and Social Security nunber, was not

a section 6020(b) return.® |n Mllsap v. Conm ssioner, supra,

t he Comm ssi oner prepared a Form 1040 and attached a revenue
agent’s report which contained sufficient information from which
to conpute the taxpayer’s tax liability. The attached report was
subscri bed, and we held that the Form 1040 together with the
attached revenue agent’s report containing information from which
the tax could be conmputed net the requirenents for a section
6020(b) return. The sane elenments we found necessary to

constitute a section 6020(b) return in MIllIsap v. Conm Ssi oner,

supra, and Phillips v. Conm ssioner, supra, are generally

requi red for purposes of a section 6020(b) return in the context
of section 6651(a)(2) and (g)(2). Nanely, the return nust be
subscribed, it nust contain sufficient information fromwhich to
conpute the taxpayer’s tax liability, and the return formand any
attachnments nust purport to be a “return”. The nmere fact that

respondent’s files contain information upon which a tax m ght be

A “dunmry return” is “generated to open up an account for
the taxpayer on the naster file, and normally consists of a first
page of a Form 1040 whi ch contains a taxpayer’s nane, address and
social security nunber.” Internal Revenue Manual, Chief Counsel
Directives Manual -Tax Litigation, sec. 35.4.27.2 (Nov. 16, 1999).
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determ ned does not transformhis files into a section 6020(Db)

return. See Cabirac v. Comm ssioner, 120 T.C. ___ (2003).

The docunents attached to respondent’s response to
petitioner’s notion for partial sunmmary judgnent for 1996 and
1997 consist of: (1) Half-page printouts of numerous codes and
informati on which the Court is unable to translate; (2) portions
of pages 1 of Forns 1040, each of which contains petitioner’s
name, address, Social Security nunber, and filing status; (3)
conput er -generated Forns 5344(CG, Exam nation C osing Record,
each of which contains nunerous codes and |istings including
petitioner’s tax liability, penalty, and interest adjustnents,
credit and tax conputation adjustnents; (4) manually conpl eted
Forns 5344 signed by a tax exam ner containing codes and
information which the Court is also unable to translate; (5) a
Form 4549- CG, | ncone Tax Exam nation Changes; and (6) a Letter
915(DO (CG (the “30-day letter”)? for petitioner’s 1995, 1996,
and 1997 tax years. Only the Form 5344 docunent and the 30-day
letter were signed.?

The dates which appear on the nunerous docunents that

respondent alleged to be section 6020(b) returns do not match;

¥Letter 915(DO (CG provides notice to the taxpayer of
proposed adjustnents to his or her tax liability. The letter is
coommonly referred to as a “30-day letter”, because the taxpayer
has 30 days to agree or disagree with the proposed adjustnents.

2%Respondent’s revenue agent, Chris English, signed the 30-
day letter.
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i ndeed, the date entries span several years. The half-page
printouts are dated Novenmber 22, 2000. Those printouts contain
t he notation “Received-Date: 10071999”. Each of the Forns 1040
is dated Septenber 23, 1999. The conputer-generated Forns
5344(CG contain no date. The nmanually conpl eted Fornms 5344 are
dated May 31, 2001. The Form 4549-CG contains incone tax
exam nation changes for 1995, 1996, and 1997. Page 1 of that
formcontains no date. Page 2 of that formis dated Cctober 18,
1999. The pages attached to that form which contain
conputations relating to the inconme tax exam nati on changes, are
al so dated Cctober 18, 1999. The 30-day letter is dated Cctober
18, 1999. W cannot agree that this congl oneration of docunents,
whi ch appears to be respondent’s adm nistrative file, would
satisfy the requirenents of section 6020(b) even if it were in

evi dence. See Cabirac v. Conmm sSSioner, supra.

Section 6654(a) provides for an addition to tax in the case
of an underpaynent of estimated tax. W find that respondent has
satisfied his burden of production wth respect to the addition
to tax under section 6654(a) for each of the tax years at issue.
Petitioner did not file Federal income tax returns for 1995,

1996, and 1997, and she did not pay taxes on inconme other than

t hose anounts the various payors w thheld.? Further, respondent

2'The Fornms W2 that Ursuline prepared show Federal incone
tax withheld of $582.78 for 1995 and $751.29 for 1997. The Fornms
(continued. . .)
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has presented evidence that petitioner’s tax liability exceeded
t he amounts the various payors wthheld. Petitioner failed to
pay any estimated tax with respect to the nonenpl oyee
conpensation Ursuline reported or with respect to the IRA
di stributions Bank One and Pioneer reported. Petitioner did not
file any estimated incone tax returns for those years.

Petitioner has neither argued nor has she presented any evi dence
to substantiate that she falls wthin any of the exceptions to

section 6654 discussed in G osshandl er v. Comm ssioner, 75 T.C.

1, 20-21 (1980). See sec. 6654(e); sec. 301.6654-2, Proced. &
Adm n. Regs. W sustain the additions to tax under section
6654(a) as determ ned.

Respondent requests that we inpose a penalty under section
6673(a) (1) upon petitioner. Section 6673 provides that the Court
may i npose a penalty of up to $25, 000 whenever it appears that--
(A) proceedi ngs have been instituted or naintai ned by the
taxpayer primarily for delay, or (B) the taxpayer’s position is
frivol ous or groundless. Considering the particular facts and
argunents in this case, we find that petitioner had no good faith
ground for her argunent that she did not receive the incone
respondent determ ned. That incone is clearly established by the

evi dence, and petitioner did not attenpt to offer any

21(...continued)
W2 that the Orchestra prepared show Federal inconme tax wthheld
of $30.17 for 1995 and $79.85 for 1996.



evidence to the contrary. W therefore inpose a section

6673(a) (1) penalty in the amount of $1, 000.

An appropriate order will be

i ssued denying petitioner’'s notion

inlimne, and a decision wll be

entered for respondent except for

the additions to tax under section

6651(a)(2), which do not apply.




