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RUVE, Judge: This case was heard pursuant to the provisions
of section 7463 of the Internal Revenue Code in effect when the

petition was filed. Pursuant to section 7463(b), the decision to

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code (Code) in effect for the year in issue,
and all Rule references are to the Tax Court Rul es of Practice
and Procedure.
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be entered is not reviewable by any other court, and this opinion
shall not be treated as precedent for any other case.

Respondent determ ned a deficiency of $4,095 in petitioners’
2002 Federal inconme tax. The issues we nust decide are:
(1) Whether petitioners are entitled to certain deductions
and credits for 2002, including:
(a) A deduction for alleged contributions to
separate individual retirenment accounts (Il RAs);
(b) a deduction for student |oan interest paid;
(c) acredit for the paynent of qualified
educati onal expenses; and
(d) a deduction for clained item zed deducti ons;
(2) whether petitioners have correctly reported all their
i ncone, specifically whether they included:
(a) A State incone tax refund; and
(b) distributions frompetitioners’ separate |RA
account s;

(3) whether petitioners are |liable for the section 72(t) 10-
percent additional tax for early distributions fromtheir I|RAs;
(4) whether petitioners are entitled to deductions for
certain expenses nmade on behalf of and transactions entered into

with the Estate of Janice M Steele (the estate), including:
(a) A paynent made to prevent foreclosure on rea

property held by the estate;
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(b) expenses paid to maintain and to all egedly
convert the real property into rental real property;
(c) a capital loss deduction on the sale of the
real property held by the estate;
(d) atheft loss and related legal fees paid to
i nvestigate and settle disputes concerning the estate;
and
(e) a deduction for a nonbusiness bad debt for an
all eged | oan nade to the estate; and
(5) whether petitioners are entitled to a dependency
exenption deduction for petitioner Regina G Steele s mnor
si ster.

Backgr ound

There are no witten or oral stipulations by the parties.
The exhibits received into evidence are incorporated by this
reference. When the petition was filed, petitioners resided in
Ohi o.

Petitioners are husband and wife. Petitioners tinely filed
their 2002 Form 1040, U.S. Individual Incone Tax Return (tax
return), on which they reported wages of $42,148, taxable
interest of $654, a capital |oss of $3,000, and aggregate |RA

distributions of $4,081.2 On Schedule A, |tem zed Deducti ons,

2 Petitioners reported only $2,081 of the I RA distributions
as taxabl e.
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petitioners clained expenses of $15, 2423 for nedi cal and/or
dent al expenses, $4,287 for taxes paid, $7,632 for qualified
residence interest paid, and $7,900 for charitable
contributions.* Petitioners’ clained item zed deductions totaled
$32,407. For 2002 petitioners also clainmd a $4,000 deduction
for IRA contributions and a $2,500 deduction for student |oan
i nterest paid.

On Novenber 10, 2005, respondent issued to petitioners a
notice of deficiency (notice). 1In the notice respondent
di sal |l oned nost of petitioners’ clainmed deductions for |ack of
substantiation and further adjusted petitioners’ incone for
erroneously reported I RA distributions and an unreported State
i ncone tax refund. Respondent’s adjustnents are as foll ows:

2002 Tax Year
| ncone Tax Exam nati on Changes

Adj ustnments to Per Per
| ncone Ret ur n Exam Adj ust ment
| RA deduction $4, 000 -- $4, 000
| RA distributions 2,081 $4, 081 2,000
St ate refunds,
credits, or offsets - - 386 386

3 After application of the 7.5-percent floor, in accordance
with sec. 213, petitioners clained a $12,588 item zed deduction
for medi cal and/or dental expenses.

4 On brief respondent concedes that in 2002 petitioners
pai d $2,991 for deductibl e nmedical expenses, $4,533 for taxes,
and $8,838.57 for qualified residence interest. Respondent
further concedes that petitioners nmade charitable contributions
of $1, 265.



St udent | oan i nterest

deducti on 2,500 -- 2,500
Capital gain or |oss (3, 000) -- 3, 000
Item zed deductions 32, 407 12, 683 19,724

Tot al adj ustnments

to incone -- -- 31,610
Taxabl e i ncone per

return -- -- (3,024)
Corrected taxable

i ncone -- -- 28, 586
Tax (joint filing

st at us) -- -- 3, 686
Pl us other taxes (tax

on qualified plans) -- -- 409

Total corrected tax

liability -- - - 4,095

After filing the tax return, petitioners submtted two Forns
1040X, Amended U.S. Individual Income Tax Return (anended
returns), dated June 1, 2004, and Decenber 5, 2005, respectively.
Respondent received the anmended returns but did not accept or
process them On the first anended return petitioners clainmed a
rental |oss of $54,303 on Schedule E, Supplenental |nconme and
Loss, reduced their taxable IRA distribution from$2,081 to $81,
cl ai med i ncone of $5,000 for fiduciary fees, elimnated the
$4, 000 deduction for I RA contributions, and reduced their claim
for a student |oan interest deduction from$2,500 to $450. On
the second anended return petitioners included a State incone tax
refund of $386, elimnated the capital |oss, elinmnated the
student | oan interest deduction, reduced the Schedule E rental
| oss from $54, 303 (as reported on the first amended return) to

$35, 928, and clai ned an additional dependency exenption deduction
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for petitioner Regina G Steele’'s (Ms. Steele’s) mnor sister
(RWY . °

The Schedule E rental |osses reported on petitioners’
anended returns relate to real property |ocated on Warrendal e
Road in South Euclid, Chio (Warrendal e property). The Warrendal e
property was owned by Janice M Steele, the nother of petitioner
Gary W Steele (M. Steele). Janice M Steele died on April 11,
2001. After her death the Warrendal e property was listed in the
name of “The Estate of Janice M Steele”. The Inventory and
Appraisal Formfiled on August 27, 2001, with the probate court
of Cuyahoga County, Chio, listed the value of the Warrendal e
property at $95,000. On January 31, 2002, the estate sold the
Warrendal e property for $90,000. M. Steele was both a
beneficiary and the executor of the estate.

Di scussi on

CGenerally, the Comm ssioner’s determ nations are presuned
correct and the taxpayer bears the burden of proving that the

determ nations are in error. Rule 142(a); Welch v. Helvering,

290 U. S, 111, 115 (1933). Deductions are a matter of legislative
grace, and the taxpayer bears the burden of proving entitlenment

to the deductions clainmed. Rule 142(a); INDOPCO Inc. v.

> The Court refers to minor children by their initials. See
Rul e 27(a)(3).
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Commi ssioner, 503 U.S. 79, 84 (1992); New Colonial Ice Co. V.

Hel vering, 292 U.S. 435, 440 (1934).

Section 6001 requires taxpayers to maintain records,
statenents, and returns and to conply with such rul es and
regul ations as the Secretary prescribes. 1Individual taxpayers
are to keep permanent books and records sufficient to verify
i ncone, deductions, or other matters required to be shown on any
information or tax return. Sec. 1.6001-1(a), Incone Tax Regs.

I n accordance with section 7491(a) the burden of proof may
be shifted to the Comm ssi oner where a taxpayer has introduced
credi bl e evidence regarding factual issues relevant to
ascertaining his tax liability. Rule 142(a)(2). |In order for a
t axpayer to shift the burden of proof to the Conm ssioner he nust
produce credi bl e evidence evincing that he has: (1) Conplied
with the substantiation requirenents of the Code; (2) nmaintained
all records required by the Code; and (3) cooperated with
reasonabl e requests by the Secretary for w tnesses, information,
docunents, neetings, and interviews. Sec. 7491(a)(2).
Petitioners have not asserted nor do we find that they have net
these requirenents; thus, the burden of proof remains with

petitioners.
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Certain Deductions O ained on the Tax Return

A. | RA Contribution Deduction

Section 219(a) provides: “In the case of an individual,
there shall be allowed as a deduction an anount equal to the
qualified retirenent contributions of the individual for the
taxabl e year.” For 2002 the nmaxi mum deduction allowed is the
| esser of $3,000 or an ampunt equal to the conpensation
i ncludable in the individual’s gross incone for the taxable year.
Sec. 219(b). The deduction nmay be further limted if an
i ndi vidual or the individual’'s spouse is an active participant in
a retirenent plan maintained by his enployer. Sec. 219(Q).

On the tax return petitioners clained a $4,000 | RA
contribution deduction. In the notice respondent determ ned that
petitioners were not entitled to an I RA contribution deducti on.

On both of the anmended returns petitioners elimnated the
claimfor an I RA contribution deduction. Furthernore,
petitioners have neither offered any docunentary or testinoni al
evidence to substantiate any portion of the alleged I RA
contributions nor established whether they were active
participants in an enployer-provided retirenent plan. See sec.
219(9).

Because they failed to produce evidence to establish their

eligibility for an I RA contribution deduction, we hold that
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petitioners are not entitled to deduct any anounts contri buted
| RAs for tax year 2002.

B. Student Loan | nterest Deduction

Section 221(a) provides: “In the case of an individual,
there shall be allowed as a deduction for the taxable year an
anount equal to the interest paid by the taxpayer during the
t axabl e year on any qualified education loan.” For 2002 the
maxi mum al | owabl e deduction for interest paid on a qualified

education | oan was $2,500. Sec. 221(b)(1). The allowable

to

deduction is further limted by the taxpayer’s nodified adjusted

gross incone. Sec. 221(b)(2).

On the tax return petitioners clained a $2,500 student | oan

i nterest deduction. 1In the notice respondent determ ned that

petitioners were not eligible for that deduction. On the first

anended return petitioners reduced their student | oan interest

deduction claimto $450. On the second anmended return, however,

petitioners elimnated their claimfor a student |oan interest
deducti on.
At trial petitioners again asserted that they had paid

student loan interest and were entitled to a correspondi ng

deduction. Petitioners stated that they had consolidated their

student |l oan in 2001 and had “$13, 000 worth of accrued interest.”

In an attenpt to substantiate their claim petitioners provided a

statenent dated June 11, 2008, fromSallie Mae. The Sallie Me
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statenent was addressed to Ms. Steele, but the paynment history
shows only the last five paynents nade, all of which were nmade in
2008, and does not show what portion of the paynents was
attributable to the paynent of student |oan interest.

I n any event, other than vague self-serving testinony
petitioners have failed to proffer any evidence establishing that
they actually paid student |oan interest during 2002.

Accordingly, we hold that petitioners are not entitled to a
student | oan interest deduction in 2002.

C. Education Credits

Section 25A(a) provides: “In the case of an individual,
there shall be allowed as a credit against the tax inposed by
this chapter for the taxable year the anmobunt equal to the sum of
—- (1) the Hope Scholarship Credit, plus (2) the Lifetine Learning
Credit.”

Petitioners first claimed a credit for qualified education
expenses paid in 2002 at trial when they asserted: “we qualify
for the Hope Credit and Lifetinme Credit.” To substantiate their
eligibility, petitioners submtted a copy of a recei pt show ng
that they paid $277.80 to Cuyahoga Community College in 2002.

At trial and on brief respondent has acknow edged and
conceded that petitioners substantiated $277.80 of qualified
educati on expenses for 2002. On brief respondent states: “The

anount allowable as a credit, if any, is a conputational
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adj ust nent based on petitioners’ nodified adjusted gross incone.”
See sec. 25A(b), (c), and (d). Accordingly, we find that
petitioners have substantiated that they paid $277.80 of
qualified education expenses in 2002 and, therefore, are entitled
to a correspondi ng educational credit subject to the limtation
provided in section 25A(d).

D. |tem zed Deducti ons

On Schedule A of the tax return petitioners clainmed $32, 407
of item zed deductions, which included $12,588 of nedical and/or
dent al expenses, $984 of real property taxes, $2,553 of State and
| ocal income taxes, $750 of personal property taxes, $7,632 of
qgualified residence interest, and $7,900 of charitable
contributions. Petitioners’ first amended return increased their
clained item zed deductions to $37,206. Petitioners’ second
amended return reduced their clainmed item zed deductions to
$29,187. In the notice respondent reduced petitioners’ item zed
deductions to $12, 683.

Not only have petitioners failed to explain the reasons for
t he changes made fromtheir initial tax return, but they have
al so failed to produce any evidence establishing entitlenment to
any of the clained item zed deductions. On brief, however,
respondent concedes that petitioners are entitled to item zed
deductions as follows: $2,991 for medical and/or dental

expenses; $4,533 for taxes paid; $8,838 for qualified residence
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interest paid; and $1,265 for charitable contributions.
Accordingly, we hold that petitioners are entitled to item zed
deductions in the anobunts respondent conceded.

1. Unr eported and Underreported | ncone

G oss incone includes all inconme from whatever source
derived, including accessions to wealth, clearly realized, and
over which the taxpayers have conplete domnion. Sec. 61(a);

Conm ssioner v. denshaw dass Co., 348 U S. 426, 431 (1955).

A. State I ncone Tax Refund

In the notice respondent determi ned that petitioners had
unreported i ncome because of their failure to report a $386 State
incone tax refund. At trial Ms. Steele stated: “right after
we'd mail ed our [Federal inconme] tax return * * * we got a
statenent in the mail saying that we had a tax refund of $386
fromthe State.” |nexplicably, however, petitioners did not
include the State incone tax refund on the first anmended return.
They did, however, finally report it on the second anended
return. W interpret petitioners’ statenents, actions, and
failure to contend otherwi se as conceding that their $386 State
incone tax refund is includable in gross incone and so find.

B. | RA Distributions

A distribution froman IRAis includable in gross incone in

t he manner provided in section 72 unless rolled over wwthin 60
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days after the distribution is received into another I RA or an
eligible retirenent plan. See secs. 72, 408(d)(1), (3).

Both petitioners received Forns 1099-R, Distributions From
Pensions, Annuities, Retirenent or Profit-Sharing Plans, |RAs,
| nsurance Contracts, etc., for 2002. M. and Ms. Steele
received | RA distributions of $2,035 and $2, 046, respectively.

On the tax return petitioners reported $4,081 of |IRA
distributions but clainmed only $2,081 as taxable. On the anended
returns petitioners reported $4,081 of | RA distributions but
clained only $81 as taxable. 1In the notice respondent determ ned
that petitioners had failed to adequately establish that any
portion of the $4,081 of IRA distributions was rolled over and,
therefore, the entire anount is includable in petitioners’ gross
i ncone.

The docunentary evidence consisted of a letter prepared for
respondent wherein petitioners alleged that they rolled over Ms.
Steele’s IRA distribution into “a qualified savings account plan”
at Dollar Bank and that M. Steele’s IRA distribution was used to
pay for nmedical prem uns, and a photocopy of a check payable to
Dol I ar Bank for the benefit of Ms. Steele. At trial Ms. Steele
testified that they did not believe the IRA distributions were
t axabl e because, as she stated: “W used the funds to pay for

medi cal expenses.” On brief petitioners continue to assert that
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they rolled over Ms. Steele’s IRA distribution and M. Steele’s
| RA di stribution was used to “cover docunented nedi cal expenses.”

Wiile a determ nation of whether the funds fromthe IRA
distributions were used to pay eligible nedical expenses is
rel evant for determ ning whether the section 72(t) 10-percent
additional tax applies, it has no bearing on whether the
distributions are includable in petitioners’ gross incone. See
sec. 72.

Petitioners have failed to adequately establish that any
portion of the IRA distributions was rolled over into either an
| RA or sone other eligible retirenent plan. See sec. 408(d)(3).
Al t hough petitioners provided a copy of Ms. Steele’s
di stribution check, which indicated that the funds were payabl e
to Dollar Bank for her benefit, other than their self-serving
testinony petitioners have offered nothing to substantiate that
the account the noney was all egedly deposited into at Dol | ar Bank
was either an IRA or an eligible retirenment plan account.

Accordingly, we hold that in accordance with section 72(a)
petitioners’ | RA distributions of $4,081 are includable in their
gross incone for 2002.

[11. 10- Percent Additional Tax on Premature Distributions

Section 72(t)(1) provides:

(1) Inposition of additional tax.—1f any taxpayer
receives any anmount froma qualified retirenment plan



- 15 -

(as defined in section 4974(c)), [ the taxpayer’s tax

under this chapter for the taxable year in which such

anount is received shall be increased by an anount

equal to 10 percent of the portion of such anpbunt which

is includible in gross incone.

Exceptions to this rule are found in section 72(t)(2).

Applicable to petitioners’ contention that they used a portion of
their IRA distributions to pay for nedical expenses is section
72(t)(2)(B), which provides:

(B) Medical expenses.--Distributions nade to the
enpl oyee * * * to the extent such distributions do not
exceed the anount allowable as a deduction under
section 21371 to the enployee for anmpbunts paid during
the taxable year for nedical care (determ ned w thout
regard to whet her the enployee item zes deductions for
such taxabl e year).

In the notice respondent determ ned that petitioners were
not eligible for an exception to the section 72(t) 10-percent
additional tax and adjusted petitioners’ tax liability to include
an additional $409.%8 At trial Ms. Steele testified that the

funds fromboth I RA distributions were used to pay nedical

6 Sec. 4974(c) defines the term*“qualified retirenment plan”
to include, inter alia, an IRA. See sec. 4974(c)(4).

" Sec. 213 allows as a deduction the expenses paid during
t he taxabl e year, not conpensated for by insurance or otherw se,
for medical care of the taxpayer, his spouse, or a dependent, to
the extent that such expenses exceed 7.5 percent of adjusted
gross i ncone.

8 The record is not clear as to how respondent determ ned
that 10 percent of the $4,081 distributed frompetitioners’ |RAs
is $4009.
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expenses and therefore petitioners are not |iable for the 10-
percent additional tax. See sec. 72(t)(2)(B)

Wil e petitioners have failed to substantiate any nedi cal
expenses paid, on brief respondent concedes that petitioners are
entitled to a $2,991 deduction for medical expenses paid in 2002.
Respondent’ s concession | eads us to the conclusion that this
anount represents the portion of paid nedical expenses that
exceeds 7.5 percent of petitioners’ adjusted gross incone. See
sec. 213. Thus, we conclude that the portion of petitioners’ |IRA
di stributions that does not exceed the deduction all owed under
section 213 is excepted fromthe 10-percent additional tax under
section 72(t). See sec. 72(t)(2)(B)

| V. Expenses Paid on Behalf of the Estate

A.  $5,150 Paynent To Prevent Foreclosure on the Warrendal e
Property

Petitioners assert they are entitled to a $5, 150 deduction
in 2002 for funds allegedly paid to Aurora Loan Service in 2001
to prevent foreclosure of the Warrendal e property. Petitioners
raised this issue for the first tinme at trial; neither
petitioners’ tax return, the anmended returns, nor the notice
addresses this alleged paynent. At trial petitioners asserted
that the $5, 150 paynent should qualify either as a real property
t axes paid deduction or a qualified residence interest deduction.

The scant docunentary evidence petitioners proffered does

not establish that they actually paid $5,150 to prevent
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forecl osure on the Warrendal e property. The only evidence they
provi ded consisted of a letter dated Septenber 17, 2001,
addressed to “M. & Ms. Gary Steele” at what purports to be the
Warrendal e property address, confirmng “that the anount to
REI NSTATE t he | oan t hrough Septenber 30, 2001 is $5,739.53", and
a photocopy of the customer’s copy of a $5,150 cashier’s check,
dated Septenber 8, 2001, payable to Aurora Loan Service. Both
the letter and the photocopy of the cashier’s check refer to the
sanme | oan nunber, but neither docunent establishes that this | oan
nunber pertains to the Warrendal e property. Furthernore, even
assum ng that this |oan nunber pertains to the Warrendal e
property, petitioners have not established that the $5, 150
cashier’s check was drawn on their personal account (as opposed
to the estate’s account) or that Aurora Loan Service received the
funds. In fact, the partial accounting of the fiduciary’s
account filed with the probate court of Cuyahoga County, Chio,
shows the estate, rather than petitioners, paid nortgage paynents
of $7,674.53 on Septenber 18, 2001.

Even if petitioners had established that they actually paid
$5, 150 to prevent foreclosure on the Warrendal e property,
petitioners have not established their eligibility for either a
real property taxes paid deduction or a qualified residence

interest paid deduction in 2002 for the all eged paynent.



- 18 -

Section 164(a)(1) generally allows a deduction for the
paynment of real property taxes for the taxable year within which
paid. It is well established that, in general, taxes paid on
real property may be deducted as such only by the person on whom

the tax obligation is inposed. Craner v. Conmm ssioner, 55 T.C

1125, 1130 (1971); sec. 1.164-1(a), Incone Tax Regs. Petitioners
have not established that it was their obligation, as opposed to
the decedent’s or the estate’s, to pay any real property taxes to
prevent foreclosure on the Warrendal e property. NMoreover,
petitioners have not substantiated what portion, if any, of the
al | eged $5, 150 paynment was for real property taxes.

Section 163 allows as a deduction all interest paid within
the taxabl e year on indebtedness. Section 163(h)(1), however,
provides: “In the case of a taxpayer other than a corporation,
no deduction shall be allowed under this chapter for personal
interest paid * * * during the taxable year.” For this purpose,
personal interest does not include “any qualified residence
interest”. Sec. 163(h)(2)(D). Section 1.163-1(b), Incone Tax
Regs., provides: “Interest paid by the taxpayer on a nortgage
upon real estate of which he is the | egal or equitable owner,

* * * may be deducted as interest on his indebtedness.” However,
we need not determ ne whether petitioners were either |egal or
equi tabl e owners of the Warrendal e property because they have

li kewise failed to substantiate what portion, if any, of the
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al | eged $5, 150 paynent was attributable to the paynent of
qual i fied residence interest.

Furthernore, section 461(a) provides that deductions “shal
be taken for the taxable year which is the proper taxable year
under the nmethod of accounting used in conputing taxable incone.”
Since petitioners are cash nethod cal endar year taxpayers, they
may not claimas a deduction on the tax return an expense they
allegedly paid in 2001. See id.; sec. 1.461-1(a), |ncone Tax
Regs.

Accordingly, we hold that petitioners are not entitled to a
deduction for the alleged $5,150 paynment made to prevent
forecl osure on the Warrendal e property.

B. Expenses Paid for the M ntenance and Conversion of the
Warrendal e Property

On the anended returns petitioners clained entitlenent to
deductions for various Schedul e E expenses related to the
mai nt enance and conversion of the Warrendal e property into rental
property. On the first anmended return petitioners clained
Schedul e E expenses totaling $54, 303, including $10,033 for
depreciation or depletion expenses. On the second anended return
petitioners reduced their Schedul e E expenses to $35,928, in part
by elimnating depreciation or depletion expenses. At trial and
on brief petitioners argued that as beneficiaries of the estate

they were entitled to a deduction for mai ntenance and conversi on
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costs because the estate, which would have been eligible to claim
it, did not.

Petitioners, however, have failed to adequately substantiate
that either they or the estate paid the expenses reported on
Schedule E. Petitioners have not submtted any receipts or other
docunentary evidence that establishes that they paid the expenses
listed on the respective Schedules E. Petitioners’ failure to
substantiate their clainmed Schedul e E expenses necessarily | eads
to our conclusion that they are not entitled to deduct any of the
cl ai mred Schedul e E expenses in 2002. Therefore it i s unnecessary
to consi der whether petitioners could qualify for any deduction
of the claimed expenses under section 642(h).

C. Capital Loss Deduction

On their initial 2002 Schedule D, Capital Gains and Losses,
petitioners reported both a $1,500 short-termcapital |oss
carryover and a $1,500 long-termcapital |loss carryover. |In the
notice respondent disallowed the entire capital |oss deduction
for lack of substantiation. On the Schedule D attached to the
first amended return petitioners reported a short-term capital
| oss carryover of $15,000 and a long-termcapital |oss carryover
of $15,000 but limted the deductible loss to $3,000 in
accordance with section 1211(b). On the Schedule D attached to
t he second anended return petitioners reported zero short-term

capital losses and left blank the line for |ong-term capital
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gains and losses. At trial and on brief, however, petitioners
asserted entitlenent to a capital |oss deduction for the sale of
the Warrendal e property despite the fact that the property was
sold by the estate. Petitioners assert that as beneficiaries of
the estate they are entitled to deduct a capital |oss on capital
assets sold by the estate.

On January 31, 2002, the estate sold the Warrendal e property
for $90,000.° Petitioners, however, have failed to establish the
estate’s basis in the Warrendal e property.

Section 1014(a)(1l) provides: “the basis of property in the
hands of a person!® acquiring the property froma decedent or to
whom t he property passed froma decedent shall * * * be— (1) the
fair market value of the property at the date of the decedent’s
death”. In an attenpt to establish the basis of the Warrendal e
property petitioners offered a letter witten by an attorney,
whi ch states in part:

My check of the pertinent records indicates that the

val uation of the property will be in the nei ghborhood

of $100,000. To conplete ny appraisal of this
property, you need to forward the original Inventory

°® Petitioners contend that the sale of the Warrendal e
property resulted in a long-termcapital |oss of $20,000 ($75, 000
price mnus the alleged $95,000 fair market value on Apr. 11
2001). However, the U S. Departnent of Housing and Urban
Devel opnent Settlenent Statenment shows that the estate sold the
property for $90, 000, not $75, 000.

10 Sec. 7701(a)(1l) provides: “The term ‘person’ shall be
construed to mean and include an * * * estate”.
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and Appraisal Formto ny attention for nme to affix ny
apprai sal evaluation of the property.

The attached i nventory and apprai sal formshows the value of the
Warrendal e property as $95, 000, but the acconpanyi ng appraiser’s
certificate is unsigned; and there is no indication as to whether
$95,000 is the alleged fair market value on April 11, 2001, or
sone other date.!' Because petitioners have failed to establish
the fair market value of the Warrendal e property on the date of
t he decedent’s death, we are unable to determ ne whether a
capital loss occurred upon the sale of the Warrendal e property.
W note again that even if we were to assune the date of
death fair market value of the Warrendal e property was $95, 000,
petitioners have not established that any resulting | oss was
theirs as opposed to the estate’s. Petitioners may not deduct on
the tax return | osses or expenses incurred by the estate.
Accordingly, we hold that petitioners are not entitled to a
capital loss deduction in 2002 fromthe sale of the Warrendal e
property by the estate.

D. Theft Loss Deduction and Rel ated Legal Fees

Petitioners did not claimdeductions for a theft |oss and
the related legal fees on either the tax return or the anmended

ret urns. Petitioners first clained these deductions at trial.

11 The Inventory and Appraisal Formfiled with the probate
court of Cuyahoga County, Chio, is stanped “filed” on Aug. 27,
2001. The other random dates that appear on the formare Apr. 19
and 25, 2001, and Sept. 19, 2001.
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On brief petitioners continue to assert that they are entitled to
both a theft | oss deduction and a deduction for the paynent of
legal fees incurred in their attenpt to recover the allegedly
stolen funds. On brief respondent asserts that “there is no
evidence in the record as to the anount of the funds w thdrawn or
that a theft occurred.”

The limtation on deductions for |osses under section 165
generally allows an individual a deduction for a | oss arising
fromtheft. See sec. 165(c)(3). A loss that arises fromtheft
is treated as sustained during the taxable year in which the
t axpayer discovers such loss. See sec. 165(e). For this
purpose, theft is generally defined as |arceny, enbezzlenent, or
robbery. Sec. 1.165-8(d), Incone Tax Regs.

For tax purposes, whether a theft |oss has occurred depends
upon the law of the jurisdiction wherein the particular |oss

occurred. Monteleone v. Conm ssioner, 34 T.C. 688, 692 (1960).

The statutory definition of theft in Chio is as foll ows:

(A) No person, with purpose to deprive the owner of
property or services, shall know ngly obtain or exert
control over either the property or services in any of
the foll ow ng ways:

(1) Wthout the consent of the owner or person
authorized to give consent;

(2) Beyond the scope of the express or inplied
consent of the owner or person authorized to give
consent;

(3) By deception;



(4) By threat;
(5) By intimdation.

(B) (1) Woever violates this section is guilty of

theft. [Ohio Rev. Code Ann. sec. 2913.02 (Lexis Nexis

2006) . ]

Two days before her death, M. Steele’s nother signed and
executed a form adding both her mnor son (DS) and DS s
grandnother, Ms. Gllum to her accounts maintained at Key Bank.
After her death the joint bank accounts were allegedly |iquidated
by Ms. Gllumand DS. Petitioners contend that Ms. G Il um and DS
did not have the proper authority to withdraw the funds fromthe
bank accounts. M. Steele filed conplaints with both Key Bank
and the Beachwood police department alleging that Ms. G Il um
ei ther deceived his nother into signing or forged her signature
on the forns that added both Ms. GIllumand DS to the joint bank
accounts.

O her than their allegation, petitioners have failed to
produce any evidence establishing that M. Steele’s nother was
decei ved, threatened, or intimdated into executing the form
whi ch added DS and Ms. Gllumto the joint bank accounts. See
id. Thus, we hold that petitioners have not net their burden of
proving that they are entitled to a theft | oss deduction.

Additionally, petitioners contend that they are entitled to
a deduction for legal fees paid in an attenpt to recover the

all egedly stolen funds. Petitioners hired an attorney to assi st
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in recovering the allegedly stolen funds. While no charges for
theft were ever filed, petitioners’ efforts resulted in a
settl enment agreenent between DS and M. Steele as adm nistrator
of the estate.

The record indicates that the estate, rather than
petitioners, paid the attorney $6,560. Although a photocopy of
t he $6, 560 check, payable to the attorney, was entered into
evidence, there is no indication as to whether it was drawn on
petitioners’ bank account. The Final and D stributive Account
Formfiled wth the Cuyahoga County, OChio, probate court,
indicates that the estate paid the attorney $6,560 for | egal
services. Petitioners have failed to substantiate that they
actually paid legal fees to recover the allegedly stolen funds
during 2002.

Again, petitioners are claimng entitlenent to a deduction
for an expense paid by the estate, to which they have not
established entitlenent as beneficiaries. Accordingly, we hold
that petitioners are not entitled to a deduction for |egal fees
paid to recover the alleged theft |oss.

E. Nonbusi ness Bad Debt Deducti on

Petitioners did not clai ma nonbusiness bad debt deduction
on either the tax return or the amended returns. Petitioners
first claimd a nonbusi ness bad debt deduction at trial. On

brief petitioners continue to assert that they are entitled to a
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nonbusi ness bad debt deduction because they were not able to
recover any of the noney lent to the estate before its
i nsol vency. On brief respondent contends that petitioners have
not established that the alleged funds were ever transferred to
the estate or that a | oan actually existed between petitioners
and the estate.

Section 166(a) generally allows a deduction for any debt
whi ch beconmes worthless within the taxable year. Section 166(d)
provi des:

SEC. 166(d). Nonbusiness Debts. --

(1) General rule.-— In the case of a taxpayer
ot her than a corporation--

(A) subsection (a) shall not apply to
any nonbusi ness debt; and

(B) where any nonbusi ness debt becones
worthl ess within the taxable year, the | oss
resulting therefromshall be considered a
| oss fromthe sale or exchange, during the
taxabl e year, of a capital asset held for not
nore than 1 year.

Petitioners allege that they wote a $13,914.22 check to the
estate as a loan to be repaid by Decenber 31, 2002. Petitioners
assert that the $13,914.22 check constituted a | oan between
petitioners and the estate, that the debt becane worthless in
March 2002, and that they are entitled to a nonbusi ness bad debt
deducti on. Respondent contends that the debt did not becone
worthl ess in March 2002 because petitioners’ bank statenment shows

the $13,914. 22 was not withdrawn from petitioners’ bank account
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until April 25, 2002, and the record is devoid of any evidence
that the $13,914.22 check was ever deposited into an account
owned by or transferred to the estate.

Petitioners provided a photocopy of a $13,914.22 check
payable to the order of the “Estate of Janice Steele”. However,
there is no further evidence in the record to indicate that the
estate received these funds. The final and distributive account
formfiled with the probate court of Cuyahoga County neit her
lists petitioners as creditors of the estate nor indicates that
the $13,914. 22 was received by the estate.

Even assum ng that a bona fide | oan exi sted between
petitioners and the estate, petitioners have failed to establish
that the debt becanme worthless in 2002. The estate was not
closed until April 4, 2003, and any assets that remained in the
estate woul d have been available to pay the debt until the
estate’s term nation.

Thus we hold that petitioners have failed to establish
entitlement to a nonbusi ness bad debt deducti on.

V. Dependency Exenpti on Deducti on

For the purpose of conputing taxable inconme, section 151(a)
allows an individual to claiman exenption deduction for a
dependent. A dependent is defined as foll ows:

SEC. 152. DEPENDENT DEFI NED.

(a) General Definition.-—For purposes of this
subtitle, the term “dependent” means any of the



- 28 -
follow ng individuals over half of whose support, for
t he cal endar year in which the taxable year of the

t axpayer begins, was received fromthe taxpayer (or is

treated under subsection (c) or (e) as received from
t he taxpayer):

* * * * * * *

(3) A brother, sister, stepbrother, or
stepsi ster of the taxpayer,

I n determ ni ng whether an individual received over one-half
of his or her support fromthe taxpayer, “the anmpbunt of support
received fromthe taxpayer as conpared to the entire anmount of
support which the individual received fromall sources, including
support which the individual hinself supplied’ nust be
considered. Sec. 1.152-1(a)(2)(i), Incone Tax Regs. Petitioners
bear the burden of denonstrating the total anount of the child' s
support furnished fromall sources for the year at issue. See

Bl anco v. Commi ssioner, 56 T.C 512, 514 (1971). If the total

support is not shown and cannot be reasonably inferred fromthe
conpetent evidence available, then it is not possible to conclude
that petitioners furnished nore than one-half of RWN's support.

See id. at 514-515.

Petitioners did not claimRWVas a dependent on the tax
return or on the first amended return. Only on the second

anmended return did petitioners claimRWMWVas a dependent.

Al t hough petitioners allege they provided over one-half of

RMWN's support in 2002, they have failed to prove the total
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support furnished to RMWfrom all sources in 2002. The only
evi dence petitioners proffered was a summary of expenses
estimating their dependent care expenses at $9, 483 and a
statenent allegedly nmade by RMWWthat she received her financial
support fromMs. Steele in 2002. Petitioners testified that RMV
also resided wth Ms. Steele’'s brother in 2002. According to
their summary of expenses, petitioners clained to have provided
support for RMWNWfor approximately 10 nonths during 2002.
However, petitioners have not provided any substantiating
docunents, such as receipts, cancel ed checks, copies of nortgage
or rent paynents, or copies of utility bills, of either their
al | eged expenses or the total expenses paid for RMNs support in

2002.

Wt hout adequate substantiation of both RMNs total support
in 2002 and the portion of that support furnished by petitioners,
we cannot conclude fromthe record that petitioners provided nore

t han one-half of RMW's support. See Manukainiu v. Conm Ssioner,

T.C. Meno. 1998-90. Accordingly, we find that petitioners are

not entitled to a dependency exenption deduction for RMWin 2002.
To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




