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COWMM SSI ONER OF | NTERNAL REVENUE, Respondent
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R determ ned deficiencies and additions to tax for
P s 1999, 2000, and 2001 taxabl e years.

Hel d: P received unreported incone in the form of
wages and nonenpl oyee conpensati on during 1999, 2000,
and 2001, upon which he is liable for Federal incone
t axes.

Hel d, further, Pis liable for self-enploynent
t axes pursuant to sec. 1401, |I.R C., on incone earned
in the form of nonenpl oyee conpensati on during 2000 and
2001.

Hel d, further, Pis liable for the sec.
6651(a)(1), I.R C, addition to tax for failure tinely
to file income tax returns for each of the years in
i ssue.

Held, further, Pis liable for the sec. 6654,
|. RC., addition to tax for failure to pay estinmated
tax for the years 1999 through 2001.
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Hel d, further, a penalty under sec. 6673, |I.R C
is due fromP and is awarded to the United States in
t he anount of $5, 000

Alan D. Stang, pro se.

Stephen S. Ash, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

WHERRY, Judge: Respondent determ ned the foll ow ng
deficiencies and additions to tax with respect to petitioner’s
Federal inconme taxes for the taxable years 1999 through 2001:?

Additions to Tax

Year Defi ci ency Sec. 6651(a) (1) Sec. 6654
1999 $3, 596 $899. 00 $174.01
2000 15, 137 3,784. 25 808. 54
2001 7,501 1, 875. 25 299. 77

The issues for decision in these consolidated cases are:

1) Whether petitioner received unreported incone in the form
of wages and nonenpl oyee conpensation from The Gem City
Engi neeri ng Conpany (GCE) during 1999, 2000, and 2001, upon which
he is liable for Federal incone taxes;

(2) whether petitioner is liable for self-enploynent taxes
pursuant to section 1401 on inconme earned in the form of

nonenpl oyee conpensation during 2000 and 2001;

1 Unl ess otherwi se indicated, section references are to the
I nternal Revenue Code in effect for the years in issue, and Rul e
references are to the Tax Court Rules of Practice and Procedure.
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(3) whether petitioner is liable for the section 6651(a)(1)
addition to tax for failure tinely to file incone tax returns for
t he taxable years 1999 through 2001;

(4) whether petitioner is liable for the section 6654
addition to tax for 1999, 2000, and 2001 on account of failure to
pay estimated i ncone taxes; and

(5) whether the Court should inpose a penalty under section
6673.

FI NDI NGS OF FACT

Sonme of the facts have been deened stipul ated pursuant to
Rul e 91(f). The deened stipul ations, w th acconpanyi ng exhibits,
are incorporated herein by this reference. At the tinme the
petition was filed in these cases, petitioner resided in Arizona.

Petitioner was hired by GCE, a firm providing engi neering
services, wth a starting date of January 8, 1996. Petitioner
had a background in electronics and was enployed as a field
service technician. In conjunction with his enploynent,
petitioner on January 4, 1996, signed a Form W4, Enployee’s
Wt hhol di ng Al l owance Certificate, claimng he was exenpt from
Federal inconme tax w thhol ding requirenents.

Respondent’s admi nistrative file further reflects that
petitioner subsequently, in January of 1997, executed a statenent
asserting that he was a sovereign citizen of Arizona; a Form W8,

Certificate of Foreign Status; another Form W4 cl ai m ng
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exenption from Federal inconme tax w thhol ding; a docunent
entitled “AFFIDAVIT OF CI Tl ZENSH P AND DOM CI LE’; and a docunent
entitled “AFFI DAVIT OF CLAI M5 FOR EXEMPTI ON AND EXCLUSI ON FROM
GROSS | NCOVE OF REMUNERATI ON, WAGES AND W THHOLDI NG'.  The
affidavits enunerated a litany of typical tax-protester
assertions, including that the Internal Revenue Code was Federal
| egi slation inapplicable to himas a citizen of one of the 50
States and therefore not within the territorial jurisdiction of
the United States, that wages and remuneration for |abor were
property not subject to indirect taxation, and that the incone
tax was vol untary.

During 1999, petitioner received $31,027%2 in wages from GCE
fromwhich no Federal income tax was withheld. GCE issued to
petitioner and filed with the Internal Revenue Service (IRS) a
Form W2, Wage and Tax Statenment, reflecting these wages. During
2000, petitioner received total conpensation of $60,930 from GCE
conprising $32,054 in wages for which a Form W2 was issued and
$28, 876 in nonenpl oyee conpensation for which a Form 1099-M SC,

M scel | aneous | ncone, was issued.® No Federal incone tax was

2 For consistency with the notices of deficiency and the
deened stipul ation of facts, the nonetary anounts of the
conpensati on received by petitioner have been rounded to the
nearest doll ar.

31t appears fromthe record that, on or about June 5, 2000,
GCE treated petitioner’s enploynent status as having changed from
that of an enployee to that of an independent contractor.
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w thheld fromthese anobunts. Simlarly, during 2001, petitioner
received $31, 779 i n nonenpl oyee conpensation from GCE for which a
Form 1099-M SC was i ssued and from which no Federal incone tax
was w t hhel d.

Petitioner did not file Federal income tax returns for the
years 1999, 2000, and 2001. On January 22, 2003, respondent
i ssued to petitioner a notice of deficiency with respect to 1999,
and on August 8, 2003, respondent |ikew se issued to petitioner a
separate notice of deficiency for each of the years 2000 and
2001. Therein respondent determ ned the deficiencies and
additions to tax referenced above. The deficiencies were based
solely on the conpensation paid to petitioner by GCE

Petitioner’s petitions disputing these determ nations,
havi ng been postmarked tinely, were filed with the Court on
April 28, 2003, as to 1999, and on Novenber 10, 2003, as to 2000
and 2001. The petitions are substantially identical, each
asserting that petitioner “did not receive any taxable inconme
fromany taxabl e source” during the subject years and that, even
if inconme can be attributed to him he “would still be entitled
to the deductions, allowances and credits that the exam ning
Revenue O ficer failed to even request fromthe Petitioner.”

Petitioner then prays that the Court dism ss the notices of
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deficiency, determne that there is a zero deficiency for each
year, and award petitioner costs and fees.*

The case for 1999 was initially set for trial at the Court’s
March 1, 2004, session in Phoenix, Arizona. Prior to the
session, the parties on January 13, 2004, held a conference

pursuant to Branerton Corp. v. Conm ssioner, 61 T.C. 691 (1974).

At the conference, counsel for respondent urged petitioner to
abandon his positions regarding nonliability for Federal incone
tax and provided himw th copies of cases rejecting such
argunents. Petitioner responded to subsequent attenpts by
respondent to prepare a stipulation of facts with objections on
Fi fth Amendnent grounds.

At the call of the cal endar in Phoenix on March 1, 2004,
petitioner filed a notion to continue describing a recent heart-
related nedical condition. Counsel for respondent voiced
concerns stemmng fromthe argunments and Fifth Amendnent
assertions advanced by petitioner. Counsel further informed the
Court that he had consulted wwth the IRS Crimnal |nvestigation
Di vi sion and had ascertai ned that petitioner was not under
crimnal investigation. The Court granted petitioner’s notion

but warned petitioner that “your position is sonewhat extrene”

* The Court notes that to the extent that the petitions seek
reasonabl e adm ni strative and/or litigation costs pursuant to
sec. 7430, any such clains are premature and will not be further
addressed. See Rule 231.
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and that the Court would entertain any notions either side w shed
to make, including “a notion under Rule 91(f) to force
stipulation”. The two cases were | ater consolidated and
cal endared for trial at the Court’s Cctober 18, 2004, session in
Phoeni x.

On August 10, 2004, respondent sent to petitioner a letter
schedul ing a second pretrial conference pursuant to Branerton

Corp. v. Conmi ssioner, supra, for August 18, 2004.° Respondent

al so cautioned petitioner to review and consider the information
he had previously been provided regarding his | egal argunents and
Fifth Anmendnent assertions. Petitioner responded with a letter
dat ed August 18, 2004, stating that his health problens prevented
a face-to-face neeting and that respondent was in error with
regard to the validity of petitioner’s Fifth Arendnent
objections. Petitioner indicated that he would continue to
assert the Fifth Arendnent in response to proposed stipul ations
of fact and that if respondent should seek an order to show cause
under Rule 91(f), petitioner would request appropriate sanctions
for unnecessarily multiplying the litigation.

On August 19, 2004, respondent sent to petitioner a letter

encl osing a proposed stipulation of facts. This letter was

> The Court notes that respondent’s notion to i npose a sec.
6673 penalty refers, in an apparent typographical error, to this
| etter as having been sent on Aug. 19, 2004. The copy of the
letter itself contained in the record is dated Aug. 10, 2004.
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eventual ly foll owed on Septenber 3, 2004, with the filing by
respondent of a notion under Rule 91(f) for an order to show
cause why proposed facts in evidence should not be accepted as
established. Therein respondent al so updated the Court that as
of the date of the notion, no crimnal investigation of
petitioner was being pursued. The Court granted respondent’s
nmoti on and on Septenber 7, 2004, issued to petitioner an order to
show cause in witing on or before Septenber 27, 2004, why the
matters set forth in respondent’s proposed stipulation of facts
and acconpanyi ng exhi bits shoul d not be accepted as established.
On Cctober 4, 2004, the Court received frompetitioner a
response, postmarked tinely, to the order to show cause. The
response reflected that petitioner objected to each stipulation,
other than the perfunctory statenents identifying the notices of
deficiency and petitioner’s address, on grounds of the Fifth
Amendnent. Petitioner also nade the further objection that
copi es of checks from GCE payable to petitioner were hearsay and
secondary evidence. In advocating the propriety of his Fifth

Amendnent stance, petitioner placed particular reliance on United

States v. N pper, 210 F. Supp. 2d 1259 (N.D. Ckla. 2002). After
review ng petitioner’s subm ssions, the Court on Cctober 6, 2004,
i ssued an order nmaking absolute the order to show cause and

deem ng established for purposes of these cases the natters set
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forth in the proposed stipulation of facts and acconpanyi ng
exhi bi ts.

Prior to trial, on Cctober 1, 2004, respondent served on
petitioner a copy of respondent’s pretrial nenorandum The
menor andum di scussed issues raised in the notices of deficiency
and additionally, anong other things, noted an intention on the
part of respondent to request inposition of a penalty under
section 6673 and potentially to address certain evidentiary
concerns through presentation of a declaration at trial pursuant
to rules 803(6) and 902(11) of the Federal Rules of Evidence.

The cases were tried on Cctober 20, 2004. At the outset of
t he proceedi ngs, counsel for respondent sought to nobve into
evi dence the exhibits acconpanyi ng the deened stipul ati on of
facts. Petitioner repeated his Fifth Anendnent and hear say
obj ections. The Court overruled these objections and adm tted
the exhibits, cautioning petitioner that frivolous argunents nmade
for purposes of delay could result in the inposition of
additional penalties. Petitioner declined to offer any testinony
or evidence, stating: “l have no witnesses. | have no
docunents. And basically as |’ve stated, | believe that the
I nt ernal Revenue Service has the initial burden of proof. And
they haven't net that so | may remain silent until they have net

that.”
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Counsel for respondent then sought to enter additional
corroborative evidence in support of respondent’s position.
Respondent first offered the declaration of Mssy Wttman, the
human resources and payroll manager for GCE, with attached
docunents relating to petitioner’s enploynent and pay, under
rules 803(6) and 902(11) of the Federal Rules of Evidence.
Respondent indicated that the materials had been provided to
petitioner prior to trial, and petitioner corroborated that he
had been given the docunents “two weeks ago”. Petitioner,
however, objected to their adm ssion, conplaining that the timng
had not permtted hima fair opportunity to challenge the
materials and that various docunents constituted hearsay, were
i nconpl ete, and were secondary evidence. The Court overrul ed the
objection and admtted the exhibit.

Respondent next sought to enter under rule 902(1) of the
Federal Rules of Evidence a Certificate of Oficial Record,

I nformation Returns Processing File (IRP) On-Line Transcript, for
petitioner’s taxable years 1999, 2000, and 2001. The docunent
was an original signed and under seal. Petitioner objected that
t he docunent was created from hearsay, but the Court again
overrul ed the objection.

Respondent then called to the stand Wayne Johnson, a revenue
agent, who testified with regard to mai nt enance of conputer

records and transcripts within the IRS. On the basis of this
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testinony, respondent offered conputer transcripts of account for
petitioner’s 1998 t hrough 2001 years under rule 803(6) or (8) of
t he Federal Rules of Evidence.® Petitioner once nore objected
that the transcripts were hearsay and were created from hearsay,
but these conplaints were overruled and the exhibit was received
into evidence.

Following the trial, respondent on Cctober 22, 2004, filed a
nmotion to inpose a penalty under section 6673. Each party al so
filed a posttrial brief.

OPI NI ON

Contentions of the Parties

On brief, petitioner’s essential prem se is that respondent
bears the burden of proving receipt of unreported inconme, and
respondent failed to neet that burden here. Petitioner argues
t hat because the busi ness records acconpanyi ng the declaration of
GCE's human resources and payroll nanager are inadm ssible, no
evi dence supports the determ nations nade in the notices of
deficiency. Specifically, petitioner contends that these
materials are inadm ssible because: (1) The docunents were
untinmely provided under rule 902(11) of the Federal Rules of

Evi dence; (2) the records are inconplete; and (3) the records are

6 Al'though the transcript indicates that counsel for
respondent inadvertently referred to rule “802(6) or (8)", it is
clear that rule 803(6) or (8) of Federal Rules of Evidence was
i nt ended.
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secondary evidence. He also nmakes a brief reference to Rule
143(b) as a basis for excluding the declaration of Ms. Wttnman.
In contrast, it is respondent’s position that the record in
t hese cases establishes petitioner’s receipt of unreported incone
from GCE and consequent liability for income taxes, self-
enpl oynent taxes, and additions to tax thereon. For the reasons
detailed below, the Court agrees with respondent.

1. Fi fth Anmendnment

As previously indicated, certain of the facts for purposes
of these cases were deened stipul ated pursuant to Rule 91(f).
The Court determ ned petitioner’s objections to the proposed
stipulations of fact, prem sed principally on the Fifth
Amendnent, to be without nmerit. Because petitioner reiterated at
trial that he believed such objections were “a proper application
of the Fifth Anmendment rights”, a few prelimnary remarks on this
i ssue are in order

In the words of the U S. Suprenme Court: “It is well
established that the [Fifth Arendnent] privil ege protects agai nst
real dangers, not renote and specul ative possibilities.”

Zicarelli v. New Jersey State Comm of Investigation, 406 U S.

472, 478 (1972); see also McCoy v. Conm ssioner, 696 F.2d 1234,

1236 (9th Gr. 1983) (“Avalid Fifth Arendnent objection may be

raised only to questions which present a real and appreciable
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danger of self-incrimnation.” (internal quotations omtted)),
affg. 76 T.C. 1027 (1981).

Havi ng revi ewed rel evant caselaw on the matter, the Court is
satisfied that this litigation is not materially distinguishable

from cases such as Wieelis v. Conmi ssioner, T.C. Mnp. 2002-102,

affd. 63 Fed. Appx. 375 (9th Cr. 2003); Lee v. Comm ssioner,

T.C. Meno. 2002-95, affd. 61 Fed. Appx. 471 (9th Cr. 2003); and

Ruocco v. Commi ssioner, T.C Meno. 2002-91, affd. 346 F.3d 223

(st Cr. 2003). 1In the foregoing cases, all involving
contentions nearly identical to those raised here, the Court
rejected the taxpayers’ Fifth Anendnent argunents as foll ows:

The phrase that cones readily to mnd was first used by
the U S. Suprene Court in United States v. Sullivan,
274 U. S. 259, 264 (1927), to wit, a taxpayer may not
“draw a conjurer’s circle around the whole natter” of
his or her tax liability. * * * In a civil tax case,

t he taxpayer must accept the consequences of asserting
the Fifth Anendnent and cannot avoid the burden of
proof by claimng the privilege and attenpting to
convert “the shield * * * which it was intended to be
into a sword”. United States v. Rylander, 460 U. S
752, 758 (1983) * * * [Wheelis v. Conm ssioner, supra.]

See al so Lee v. Conmi ssioner, supra; Ruocco v. Commi Sssioner,

supra.

In contrast, cases relied upon by petitioner, in particular

United States v. N pper, 210 F. Supp. 2d 1259 (N.D. kla. 2002),

are distinguishable. The court in that case reiterated that the
constitutional standard required a “substantial and real” risk of

incrimnation. |d. at 1260. The court, noting that the
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Government had already alleged that M. N pper engaged in
f raudul ent conveyances to conceal incone and assets, further
concluded as a factual matter that M. N pper had shown nore than
“just a fanciful possibility of prosecution”. |d. at 1262.
Here, respondent has repeatedly affirmed that no cri m nal
investigation is pending with respect to petitioner and has never
asserted fraud on petitioner’s part. The Court renmains convinced
that petitioner has established no real and reasonable fear of
incrimnation and that Rule 91(f) was properly applied
notw t hstanding his Fifth Anmendnent objections.

[, Unreported | ncone

The I nternal Revenue Code inposes a Federal tax on the
taxabl e i nconme of every individual. Sec. 1. Section 61(a)
defines gross incone for purposes of calculating taxable incone
as “all incone from whatever source derived”. This broad
definition enconpasses “Conpensation for services, including
fees, conmm ssions, fringe benefits, and simlar itens”. Sec.
61(a)(1l); see also sec. 1.61-2(a)(1), Incone Tax Regs.
Respondent has determ ned that petitioner received unreported
wages and nonenpl oyee conpensation from GCE

As a general rule, the Commm ssioner’s determ nations are
presunmed correct, and the taxpayer bears the burden of proving

error therein. Rule 142(a); Welch v. Helvering, 290 U S 111

115 (1933). Although section 7491(a) may shift the burden to the
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Comm ssioner with respect to factual issues where the taxpayer
i ntroduces credible evidence, the provision operates only where
t he taxpayer establishes that he or she has conplied with al
substantiation requirenments, has nmaintained all required records,
and has cooperated with reasonabl e requests for w tnesses,
i nformati on, docunents, neetings, and interviews. Here, as
i ndi cat ed above, petitioner introduced no evidence and failed to
cooperate in the stipulation process or trial preparation.
Section 7491(a) therefore effects no shift of burden in the
i nstant cases.

However, two additional [imtations on the general rule bear
upon the case at bar. First, the Court of Appeals for the Ninth
Circuit, to which appeal in the instant case would normally lie,
has indicated that before the presunption of correctness wll
attach in an unreported i ncone case, the determ nation nust be
supported by at least a “mnimal” factual predicate or foundation
of substantive evidence |linking the taxpayer to incone-generating

activity or to the receipt of funds. Palnmer v. United States,

116 F. 3d 1309, 1312-1313 (9th Cr. 1997); see also Rapp v.

Conmm ssioner, 774 F.2d 932, 935 (9th Cr. 1985); Winerskirch v.

Conm ssi oner, 596 F.2d 358, 361 (9th Cr. 1979), revg. 67 T.C

672 (1977); Petzoldt v. Conm ssioner, 92 T.C. 661, 689 (1989).

Second, section 6201(d) states:

SEC. 6201(d). Required Reasonable Verification of
Information Returns.--1n any court proceeding, if a
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t axpayer asserts a reasonable dispute with respect to

any itemof inconme reported on an information return

filed with the Secretary under subpart B or C of part

1l of subchapter A of chapter 61 by a third party and

the taxpayer has fully cooperated with the Secretary

(it ncluding providing, within a reasonabl e period of

time, access to and inspection of all w tnesses,

i nformati on, and docunents within the control of the

t axpayer as reasonably requested by the Secretary), the

Secretary shall have the burden of producing reasonable

and probative information concerning such deficiency in

addition to such information return.

Here, respondent initially, in determning the disputed
deficiencies, relied upon third-party information returns.
Respondent al so introduced at trial, through the declaration of
Ms. Wttman, copies of the information returns and of checks and
i nvoi ces showi ng paynent by GCE to petitioner. Additional copies
of checks from GCE payable to petitioner for 1999 had been deened
stipul ated pursuant to Rule 91(f). Petitioner nmakes various
argunents as to why these materials are i nadm ssible and thus
insufficient to satisfy any pertinent burden born by respondent.

A. Rul e 902(11) of the Federal Rules of Evidence

Petitioner alleges that the declaration and acconpanyi ng
docunents are inadm ssible as sel f-authenticating business
records under rules 902(11) and 803(6) of the Federal Rules of
Evi dence (hereinafter individual rules generally abbreviated in
text Fed. R Evid. 902, Fed. R Evid. 803, etc.). Specifically,
petitioner maintains that the materials were untinely provided
for purposes of the notice requirenent contained in Fed. R Evid.

902(11). Fed. R Evid. 902 enunerates fornms of docunentary
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evi dence as to which extrinsic evidence of authenticity is not a
precondition to adm ssibility, including the follow ng:

(11) Certified Donmestic Records of Regularly
Conducted Activity.--The original or a duplicate of a
donestic record of regularly conducted activity that
woul d be adm ssi ble under Rule 803(6) if acconpani ed by
a witten declaration of its custodian or other
qualified person, in a manner conplying with any Act of
Congress or rule prescribed by the Suprene Court
pursuant to statutory authority, certifying that the
record- -

(A) was nmade at or near the time of the
occurrence of the matters set forth by, or from
information transmtted by, a person with
know edge of those matters;

(B) was kept in the course of the regularly
conducted activity; and

(C© was made by the regularly conducted
activity as a regular practice.

A party intending to offer a record into evidence under

t hi s paragraph nust provide witten notice of that

intention to all adverse parties, and nust make the

record and decl aration avail able for inspection

sufficiently in advance of their offer into evidence to

provi de an adverse party with a fair opportunity to

chal | enge them
The Advisory Comm ttee Notes acconpanying the 2000 Anrendnents to
t he Federal Rul es of Evidence, which added paragraphs (11) and
(12) to Fed. R Evid. 902, state: “The notice requirenent in
Rul es 902(11) and (12) is intended to give the opponent of the
evidence a full opportunity to test the adequacy of the
foundation set forth in the declaration.”

Petitioner admts that the di sputed decl aration evidence was

provi ded “a coupl e of weeks before cal endar” but argues that he



- 18 -

was neverthel ess deprived of a fair opportunity to challenge the
underlying third-party records. He submts that the neaning of a
fair opportunity nust be interpreted in |light of the procedural
rul es governing a particul ar proceeding, which in these cases
woul d be the Tax Court Rules of Practice and Procedure. He
further nmaintains that to be afforded an adequate opportunity to
chal | enge the evidence, he would need to have been in receipt of
the declaration with sufficient tinme under our Rules to conduct
di scovery, possibly a deposition, with respect thereto.
Petitioner notes for exanple that Rule 70(a)(2) requires al
di scovery to be conpleted no later than 45 days prior to the cal
of the cal endar.

The situation before the Court here is indistinguishable on

this point fromthose addressed in Rodriguez v. Conm ssioner,

T.C. Meno. 2005-12, and Spurlock v. Commi ssioner, T.C Mno.

2003-124.7 In postures nearly identical to that in the case at
bar, the taxpayers in those case relied, inter alia, upon the
notice requirenment of Fed. R Evid. 902(11) as a basis for
exclusion of proffered declarations and business records (i.e.,
Forms W2, Forns 1099, enployee tine reports, payroll records,

paychecks, etc.). Rodriguez v. Conm ssioner, supra; Spurlock v.

Comm ssi oner, supra. The Court was unpersuaded by their

” See also dough v. Conmi ssioner, 119 T.C. 183, 188-191
(2002).
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argunents for reasons that ring equally true here. See Rodriguez

V. Conm ssioner, supra; Spurlock v. Conmni ssioner, supra.

For instance, in Spurlock v. Commi ssioner, supra, the

Commi ssi oner had indicated possible use of the declarations in a
trial menorandum provided a little nore than 2 weeks before trial
and had provided the affidavits and records to the taxpayer 2 and
3 days before trial. 1d. W concluded in those circunstances
that the Comm ssioner had net the notice requirenent of Fed. R
Evid. 902(11), stating: “Petitioner was adequately apprised of
this information in advance of trial. Petitioner had sufficient
time to contact the wtnesses naned in respondent’s tri al

menor andum and she coul d have called those witnesses to testify
at trial.” I1d.

The sane observation applies to the instant litigation.
Petitioner’s conplaints regarding the various tine limts
applicable to discovery provisions fail to take into account the
straightforward expedient of calling Ms. Wttnman as a w tness.
The Court is satisfied that adm ssion into evidence of the
declaration of Ms. Wttman and the attached busi ness records did
not run afoul of the notice requirement of Fed. R Evid. 902(11).

B. Rule 803(6) of the Federal Rules of Evidence

Petitioner further argues that even if the declaration was
tinmely and provided himwth a fair opportunity to challenge the

under | yi ng docunents, the materials are nonethel ess i nadm ssible
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under the business records exception to hearsay rule. H's
objection is that the records are “inconplete”; i.e., “If they
were in fact prepared in the normal course of business a copy of
the transmttal docunent woul d have al so been included.”
Petitioner refers to the Forns W3, Transmttal of Wage and Tax
Statenents, and Forns 1096, Annual Summary and Transm ttal of
U S Information Returns, that entities transmtting Forms W2 to
the Social Security Adm nistration and Forns 1099 to the I|IRS,
respectively, are required to file. These transmttal docunents
contain a jurat clause with a declaration under penalties of
perjury that the acconpanying nmaterials are true, correct, and
conpl et e.

Fed. R Evid. 803 provides, in relevant part:

RULE 803. Hearsay Exceptions; Availability of
Decl arant | nmateri al

The followi ng are not excluded by the hearsay
rul e, even though the declarant is available as a
W t ness:

(6) Records of regularly conducted activity.-
- A menorandum report, record, or data
conpilation, in any form of acts, events,
condi tions, opinions, or diagnoses, nade at or
near the time by, or frominformation transmtted
by, a person with know edge, if kept in the course
of a regularly conducted business activity, and if
it was the regular practice of that business
activity to make the nenorandum report, record or
data conpilation, all as shown by the testinony of
t he custodian or other qualified wtness, or by
certification that conplies with Rule 902(11),
Rul e 902(12), or a statute permtting
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certification, unless the source of information or
t he nethod or circunstances of preparation
indicate |ack of trustworthiness. The term

“busi ness” as used in this paragraph includes

busi ness, institution, association, profession,
occupation, and calling of every kind, whether or
not conducted for profit.

Simlar to petitioner here, the taxpayer in Spurlock v.

Commi ssi oner, supra, conplained that failure to produce Fornms W3

and 1096, anong other things, rendered the declarations in that
case and records introduced thereunder inherently untrustworthy
and unreliable. The Court dism ssed that contention summarily.
Id. Likew se, here suffice it to say that Forms W2 and 1099 do
not cease to be conplete and distinct records prepared in the
ordi nary course of business nerely because additional business
records, such as Forms W3 and 1096, are not proffered as

evi dence. See also Mpjor v. Conmissioner, T.C. Menp. 2005-141.

C. Rul es 1002 and 1004 of the Federal Rul es of Evidence

Petitioner also alleges that the Forns W2 and 1099 are
secondary evi dence inadm ssible w thout proper foundation under
Fed. R Evid. 1002 and 1004. He goes on to state: “Wthout that
foundati on by the Respondent show ng why the paychecks thensel ves
were not used by the Respondent to prove the actual receipt of
the incone or findings by this Court that the original paychecks
were | ost or destroyed, the secondary evidence used by the

Respondent shoul d not be considered.”
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As a threshold observation, we note that an apparently

i dentical “secondary evidence” claimwas rejected in Rodriguez v.

Conmi ssioner, T.C. Menp. 2005-12, wi thout further discussion.

Petitioner’s application here is |ikewise without nmerit. In
general, Fed. R Evid. 1001 through 1008 address the

adm ssibility of originals and/or duplicates to show the contents
of a witing or record. The Forns W2 and 1099 were at m ni num
properly introduced as duplicates of business records under Fed.
R Evid. 803(6), 902(11), and 1003, and quite possibly other
rules as well. Mreover, because respondent al so properly

i ntroduced under these rules copies (of both the front and back)
of paychecks endorsed by petitioner, we fail to see any surprise,
unfai rness, or questions of accuracy or genuineness that could
lend credibility to petitioner’s conplaints of secondary

evi dence. See Spurlock v. Comm ssioner, T.C. Mno. 2003-124

(di scussing alternative bases for adm ssion of various of the
di sputed docunents in that case).

D. Rul e 143 of the Tax Court Rules of Practice and

Procedure

Finally, petitioner nmakes a brief reference to Rule 143(hb)
of our Rules and states that it should “trunp” Fed. R Evid.
902(11). Rule 143(b) provides that ex parte affidavits do not
constitute evidence. Again, petitioner’s reliance is m splaced.

Respondent has not attenpted to proffer an ex parte affidavit as
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evidence in this proceeding. The declaration of Ms. Wttman is
the affidavit of a third-party wtness, not the affidavit of
respondent as the opposing party. Rule 143(b) has no application
in these circunstances.

E. Concl usi on

In conclusion, the Court affirnms the adm ssion into evidence
at trial of the declaration of Ms. Wttman and the underlying
busi ness records. The Court further is satisfied that the
totality of the evidence in the record is sufficient to satisfy
any pertinent burden of production placed on respondent with
respect to the unreported incone at issue here. Moreover, the
docunents in the record provide nore than anple support for
respondent’s determinations in this regard, and petitioner has
of fered no evidence or argunent tending to show any error
what soever in the determ nations. The Court holds that
petitioner received from GCE unreported inconme in the anmounts
alleged in the notices of deficiency, i.e., wages of $31,027 and
$32,054 in 1999 and 2000, respectively, and nonenpl oyee
conpensation of $28,876 and $31,779 in 2000 and 2001,
respectively.

[11. Sel f - Enpl oynent Tax

Section 1401 inposes an additional tax on the self-
enpl oynment i nconme of every individual, both for old age,

survivors, and disability insurance and for hospital insurance.



- 24 -

The term “sel f-enpl oynment i ncome” denotes “net earnings from

sel f-enploynent”. Sec. 1402(b). “Net earnings fromself-

enpl oynent”, in turn, neans “the gross incone derived by an

i ndi vidual fromany trade or business carried on by such

i ndividual, less the deductions allowed by this subtitle which

are attributable to such trade or business”. Sec. 1402(a).
Because, as expl ai ned above, the burden has not shifted to

respondent under section 7491(a) with respect to the deficiency

determ nations, petitioner bears the burden of proving error in

the statutory notices as regards the sel f-enploynent tax issue.

Rul e 142(a). Respondent determ ned that petitioner is |liable for

sel f-enpl oynent taxes in the anounts of $4,080 and $4, 490 by

virtue of the nonenpl oyee conpensation received from GCE in 2000

and 2001, respectively. Again, petitioner has offered no

evi dence or argunent pertaining to the self-enploynent tax.

Hence, to the extent that we have sustai ned respondent’s

determ nations of unreported nonenpl oyee conpensation, we

i kew se sustain the inposition of the correspondi ng self-

enpl oynent tax thereon.

V. Additions to Tax

Section 7491(c) places on the Comm ssioner the burden of
production regarding additions to tax. The burden with respect
to “reasonabl e cause, substantial authority, or simlar

provi sions” then shifts to the taxpayer. Higbee v. Conm Ssioner,
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116 T.C. 438, 446 (2001). On the record presented in this case,
respondent has carried the requisite burden of production with
respect to the additions to tax under sections 6651(a)(1) and
6654.

Section 6651(a)(1l) inposes an addition to tax for failure to
file arequired return on or before the prescribed filing date,
unless it is shown that such failure is due to reasonabl e cause
and not due to wllful neglect. “WIIful neglect” denotes “a
conscious, intentional failure or reckless indifference.” United

States v. Boyle, 469 U S. 241, 245 (1985). “Reasonabl e cause”

correlates to “ordinary business care and prudence”. [d. at 246
& n.4; sec. 301.6651-1(c)(1), Proced. & Adm n. Regs.

Through the testinony of the revenue agent, along with
transcri pts and ot her docunents admtted as evidence, respondent
showed that petitioner was required to file a return for each of
the subject years and failed to do so. Petitioner has offered no
legitimate explanation for this failure. The Court hol ds that
petitioner is liable for additions to tax under section 6651 for
1999, 2000, and 2001.

Section 6654 inposes an addition to tax for underpaynent of
estimated tax, subject to limted exceptions enunerated in
subsection (e). The record here reflects an underpaynent of
estimated tax for each year in issue, and we do not find that any

of the referenced exceptions is applicable. [Inposition of an
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addition to tax under section 6654 is sustained wth respect to
1999, 2000, and 2001.

V. Section 6673 Penalty

Section 6673(a)(1l) authorizes the Tax Court to require a
t axpayer to pay a penalty not in excess of $25,000 whenever it
appears that proceedi ngs have been instituted or naintained
primarily for delay or that the taxpayer’'s position in such
proceeding is frivolous or groundl ess.

At trial in the instant case, the Court repeatedly warned
petitioner about the possibility of sanctions for frivol ous
argunent s advanced for purposes of delay. Counsel for respondent
likewise in his trial nmenorandum and during the proceedi ngs
indicated an intent to file notions under section 6673 and did so
on Cct ober 22, 2004.

As noted in the preceding discussion, the neritless
procedural contentions put forth throughout this litigation are
i ndi stingui shable fromthose rejected by the Court in cases such

as Rodriquez v. Comm ssioner, T.C. Mnop. 2005-12:; Spurl ock v.

Conmi ssioner, T.C. Menp. 2003-124; Weelis v. Comm ssioner, T.C.

Meno. 2002-102; Lee v. Conm ssioner, T.C. Menob. 2002-95; and

Ruocco v. Conmi ssioner, T.C. Meno. 2002-91.8 |In each of the

just-cited rulings, we characterized the positions naintained

8 A nunber of these cases were expressly called to
petitioner’s attention, along with the corresponding citations,
during the trial in the instant matters.
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therein as frivolous and i nposed a penalty under section 6673.

Rodri guez v. Conm ssioner, supra; Spurlock v. Conmni ssioner,

supra; Wheelis v. Commmi ssioner, supra; Lee v. Commi SSioner,

supra; Ruocco v. Commi SSioner, supra. Petitioner’s actions here

are equally insupportable, and a |like treatnent should obtain.
The Court concludes that a penalty of $2,500 should be awarded to
the United States in each of these two consolidated cases, for a
total penalty anount of $5, 000.

To reflect the foregoing,

Appropriate orders and

deci sions for respondent will

be entered.




