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Pis an affiliated group of corporations filing a
consol i dated Federal incone tax return. The group
conprises both life and nonlife insurance conpanies,
referred to as the life subgroup and the nonlife
subgroup, respectively. P becane subject to the
alternative mninmumtax (AMI) for 1987 as a result of
events in 1989 generating a nonlife subgroup net
operating | oss carryback from 1989 to 1987. For
pur poses of determning its AMI liability, P calcul ated
t he book inconme adjustnent on a consolidated basis. R
mai ntai ns that the book incone adjustnent is to be nade
on a subgroup basis, with a separate adjustnent for
each subgroup

Held: In the context of a life-nonlife consolidated
return, the AMI book incone adjustnent is to be nmade using a
consol i dat ed approach, with a single adjustnent for the
entire group.
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OPI NI ON

COHEN, Judge: Respondent determ ned a Federal incone tax
deficiency in the anmount of $1,235,690 with respect to the 1987
t axabl e year of State Farm Mutual Autonobile Insurance Co. and
Subsidiaries (herein collectively petitioner). By answer,
respondent asserted an increased deficiency of $2,827,110. The
princi pal issue for decision is the conputation of petitioner’s
alternative mnimumtax (AMI) liability for 1987, which in turn
wi Il involve consideration of the anmount of petitioner’s
alternative tax net operating | oss (ATNCL) carryback from 1989.
Integral to each of these calculations is the question of how
properly, in the context of the consolidated return of an
affiliated group of life and nonlife insurance conpanies, to take
into account the alternative mninmmtax book income adjustnment
of section 56(f).

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for relevant years, and al
Rul e references are to the Tax Court Rules of Practice and

Pr ocedur e.
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Backgr ound

All of the facts have been stipulated. The stipulated facts
are incorporated as our findings by this reference.

Petitioner’'s Organi zati on and Operations

State Farm Mutual Autonobile Insurance Co. (State Farnm) is a
mut ual i nsurance conpany taxed as a corporation, the principal
office of which at all relevant tines was | ocated in Bl oom ngton,
II'linois. State Farmis engaged in the business of providing
property and casualty insurance. State Farmis also the common
parent of an affiliated group including donmestic |ife insurance
conpani es taxed under section 801, donestic nonlife insurance
conpani es, and ot her donestic corporations. Pursuant to an
el ection under section 1504(c), the affiliated group filed
consol i dated Federal incone tax returns for 1984 and for
subsequent years, including 1986 through 1990.

Petitioner’s Accounting

For financial accounting purposes, State Farmfiles an
annual statenment with State insurance regulators on the form
prescri bed by the National Association of Insurance Comm ssioners
(NAIC). This statenent includes only the net book incone of the
parent conpany. Separate NAIC annual statenents are required to
be filed for each insurance conpany in the affiliated group in
every State in which that conpany is |icensed to do business.

Conpanies in the affiliated group that are not regul ated as
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i nsurance conpani es al so produce financial statenments, which
i ncl ude book income that is not included in the financi al
statenents of other group nenbers.

For 1987, the total net book incone attributable to life
i nsurance conpani es of the affiliated group was $199, 969, 459 and
that attributable to nonlife nmenbers was $2, 392,675, 741. For
1989, the total net book income attributable to life and to
nonlife menbers was $231, 216,351 and a | oss of $40, 044, 428,
respectively.

Petitioner’'s 1987 and 1989 Taxabl e Years

During the 1987 through 1989 period, the affiliated group
conprised 2 first-tier life insurance conpany subsidiaries
t axabl e under section 801 (which, for purposes of section 1503(c)
and section 1.1502-47, Incone Tax Regs., constituted the “life
subgroup”) and 11 ot her subsidiary corporations (which, for
pur poses of section 1503(c) and section 1.1502-47, |ncone Tax
Regs., constituted the “nonlife subgroup”).

When petitioner originally filed its 1987 consoli dated
Federal inconme tax return, it was not subject to the AMI i nposed
by section 55. Rather, petitioner ultimtely becane subject to
the AMI for 1987 as a result of occurrences in 1989, nanely,

Hurri cane Hugo, that adversely affected the property/casualty
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i nsurance operations of the nonlife subgroup in that year and
generated a nonlife subgroup net operating | oss (NOL) carryback
from 1989 to 1987
For regular tax purposes, itens relevant to petitioner’s tax

liability, before any NOL deduction, would include the foll ow ng:

Tax Item 1987 1989
Taxabl e i ncone of nonlife subgroup 1$1, 538, 315, 230 2($691, 736, 003)
Partial taxable incone of |ife subgroup 8214, 881, 622 4261,624,770
Anount subtracted under sec. 815 0 0

1 An environmental tax deduction of $2,368,957 is taken into
account in the figure stated. The parties agree that the precise
anmount of the deduction will depend upon the resolution of this
case.

2 An environnental tax deduction of $0 is taken into account
inthe figure stated

3 An environnmental tax deduction of $259,030 is taken into
account in the figure stated. The parties agree that the precise
amount of the deduction will depend upon the resolution of this
case.

4 An environnental tax deduction of $313,560 is taken into
account in the figure stated.

Under the regular tax regine, all of the 1989 nonlife subgroup
net operating |loss of $691, 736,003 is required by section 1503(c)
to be carried back to 1987 and cannot be used to offset 1989 life
subgroup partial taxable incone.

For AMI purposes, adjustnents and preference itens under
sections 56, 57, and 58, excluding the book incone adjustnent and

any ATNOL deduction, are as set forth bel ow
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AMI Adj ust ments and Preference 1987 1989
I tens
Nonl i f e subgroup $18, 508, 088 $70, 327, 213
Li f e subgroup 915, 175 1, 361, 584

The parties have also stipulated that the ATNOL deduction for
1987, the total amount of which remains in dispute, will include
(%189, 367, 790) attributable to a nonlife subgroup NOL carryover
from 1986.

Di scussi on

CGeneral Rul es

A. Li fe-Nonlife Consolidated Returns

Prior to enactnment of the Tax Reform Act of 1976 (TRA 1976),
Pub. L. 94-455, sec. 1507, 90 Stat. 1739, nonlife insurance
conpani es were prohibited fromfiling consolidated returns with
life insurance conpanies. See S. Conf. Rept. 94-1236, at 511
(1976), 1976-3 C.B. (Vol. 3) 807, 915. The restrictions sought
to ensure that life insurance conpanies, traditionally
profitable, paid inconme tax commensurate with their investnent
i nconme, undi m nished by the | osses of often unprofitable property

and casualty conpanies. N chols v. United States, 260 F.3d 637,

642 (6th Cr. 2001); Conn. Gen. Life Ins. Co. v. Conm SsSioner,
177 F.3d 136, 138 (3d Cir. 1999), affg. 109 T.C. 100 (1997).
Econom c consi derations, however, |led Congress to permt
consolidation for years beginning after 1980 in order to

“provide[] substantial relief in the future for casualty
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conpanies with losses.” S. Rept. 94-938 (Part 1), at 454-455
(1976), 1976-3 C.B. (Vol. 3) 49, 492-493; see also TRA 1976 sec.
1507(c), 90 Stat. 1740. At the sane tine, certain |imtations
were enacted to “preserve[] the concept sought by Congress in the
past to the effect that sonme tax will be paid with respect to the
life insurance conpany’s investnent incone”. S. Rept. 94-938,
supra at 454, 1976-3 C.B. (Vol. 3) at 492.

In general, section 1501 grants to affiliated groups the
privilege of filing consolidated returns, a privilege in which
groups containing both life and nonlife nmenbers may share if an
appropriate election is made under section 1504(c). Section 1503
t hen addresses the conputation and paynent of tax for purposes of
such returns, providing in relevant part as foll ows:

SEC. 1503. COVPUTATI ON AND PAYMENT COF TAX

(a) General Rule.--In any case in which a

consolidated return is nmade or is required to be nade,

the tax shall be determ ned, conputed, assessed,

coll ected, and adjusted in accordance with the

regul ati ons under section 1502 [authorizing the

Secretary to establish regul ations regarding

consolidated tax liability] prescribed before the |ast
day prescribed by law for the filing of such return.

* * * * * * *

(c) Special Rule For Application of Certain Losses
Agai nst I ncome of |nsurance Conpani es Taxed Under
Section 801.--

(1) I'n general.--1f an election under section
1504(c)(2) is in effect for the taxable year and
t he consolidated taxable i ncone of the nenbers of
the group not taxed under section 801 [applicable
to life insurance conpanies] results in a
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consol i dated net operating |oss for such taxable

year, then under regul ations prescribed by the

Secretary, the anount of such | oss which cannot be

absorbed in the applicable carryback periods

agai nst the taxable inconme of such nenbers not

t axed under section 801 shall be taken into

account in determning the consolidated taxable

incone of the affiliated group for such taxable

year to the extent of 35 percent of such |oss or

35 percent of the taxable incone of the nenbers

t axed under section 801, whichever is less. The

unused portion of such |loss shall be avail able as

a carryover, subject to the sane limtations

(applicable to the sumof the | oss for the

carryover year and the loss (or |osses) carried

over to such year), in applicable carryover years.

Section 1.1502-47, Incone Tax Regs., was promulgated to
govern consolidated returns by life-nonlife groups. The
regul ati ons generally adopt a “subgroup nethod” for determ ning
consol i dated taxable incone. Sec. 1.1502-47(a)(2)(i), Income Tax
Regs. This nethod divides the affiliated group into alife
subgroup and a nonlife subgroup. Id.; sec. 1.1502-47(d)(8) and
(9), Income Tax Regs. Consolidated taxable inconme for the group
is then defined as the sumof: (1) Nonlife consolidated taxable
i ncone, as set off by allowable life |osses; (2) consolidated
partial life insurance conpany taxable incone (consolidated
partial LICTlI), as set off by allowable nonlife |osses; and
(3) anounts subtracted under section 815 fromlife policyhol ders’
surplus accounts. Sec. 1.1502-47(g), Inconme Tax Regs.
Nonl i fe consolidated taxable incone, in turn, aggregates the

separate taxable incones of the nonlife menbers, with specified

consol i dated adjustnents, and incorporates reductions for current
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year nonlife consolidated NOL and for nonlife consolidated net
operating and capital |oss carrybacks and carryovers. Sec.
1. 1502-47(h), Incone Tax Regs.; see also secs. 1.1502-11, 1.1502-
12, 1.1502-21A, 1.1502-22A, Incone Tax Regs. Consolidated
partial LICTlI conprises the separate gross inconme and deductions
of life menbers and is reduced by life |oss carrybacks and
carryovers fromother years. Secs. 801-812, 818(e); sec. 1.1502-
47(k) and (1), Incone Tax Regs. Nonlife consolidated taxable
inconmre may then be set off by life | osses and consol i dated
partial LICTI by nonlife |losses in accordance with the rules set
forth, respectively, in section 1.1502-47(n) and (n), Incone Tax
Regs. Limtations reflected in section 1.1502-47(m, |ncone Tax
Regs., inplenent the nmandate of section 1503(c).

The life-nonlife regulations additionally provide that other
consolidated return principles apply unless preenpted by
i nconsi stent provisions in section 1.1502-47, Inconme Tax Regs.
Sec. 1.1502-47(q), Incone Tax Regs. (“The rules in this section
preenpt any inconsistent rules in other sections (sec. 1.1502-1
t hrough sec. 1.1502-80) of the consolidated return
regul ations.”); sec. 1.1502-47(r), Income Tax Regs. (“The fact
that this section treats the |life and nonlife nenbers as separate

groups in conputing, respectively, consolidated partial LICTI (or
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LO and nonlife consolidated taxable income (or |oss) does not
affect the usual rules in secs. 1.1502-0--1.1502-80 unless this
section provides otherw se.”).

B. Alternative Mninmm Tax

Section 55(a) inposes, in addition to any regular tax owed,
an AMI equal to the excess of the tentative mninmumtax over the
regul ar tax for the taxable year. The tentative mninumtax for
corporate taxpayers is 20 percent of the anmount by which
alternative m ninumtaxable i ncone (AMIl) exceeds the applicable
exenpti on anount, reduced by the AMI foreign tax credit. Sec.
55(b)(1)(B). AMIl, in turn, is defined as the taxpayer’s taxable
income for the year determned with the adjustments provided in
sections 56 and 58 and increased by the tax preference itens
described in section 57. Sec. 55(b)(2).

As pertinent here, one of the adjustnents provided in
section 56 is the book incone adjustnent of section 56(f), as
fol |l ows:

SEC. 56(f). Adjustnents for Book |Incone of
Cor porations. - -

(1) I'n general.--The alternative m ni num
taxabl e i nconme of any corporation for any taxable
year beginning in 1987, 1988, or 1989 shall be
i ncreased by 50 percent of the amount (if any) by
whi ch- -

(A) the adjusted net book inconme of the
corporation, exceeds

(B) the alternative m nimumtaxabl e
i ncone for the taxable year (determ ned
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wi thout regard to this subsection and the
alternative tax net operating |oss
deduct i on).

(2) Adjusted net book incone.--For purposes
of this subsection--

(A) I'n general.--The term “adj usted net
book incone” means the net inconme or |oss of
t he taxpayer set forth on the taxpayer’s
applicabl e financial statenent, adjusted as
provided in this paragraph.

* * * * * * *

(C Special rules for related
corporations. --

(1) Consolidated returns.--I1f the
taxpayer files a consolidated return for
any taxabl e year, adjusted net book
i ncone for such taxable year shall take
into account itens on the taxpayer’s
applicabl e financial statenent which are
properly allocable to nmenbers of such
group included on such return.

(Sec. 56(f) was enacted as part of the Tax Reform Act of 1986,
Pub. L. 99-514, sec. 701(a), 100 Stat. 2320, and repeal ed by the
Omi bus Budget Reconciliation Act of 1990, Pub. L. 101-508, sec.
11801(a)(3), 104 Stat. 1388.)

Addi tional rules pertaining to the book inconme adjustnent in
the context of consolidated returns are contained in regul ations
pronul gat ed under section 56. Section 1.56-1(a)(3), Inconme Tax
Regs., specifies generally:

In the case of a taxpayer that is a consolidated group,

t he book inconme adjustnent equals 50 percent of the

anount, if any, by which its consolidated adjusted net

book incone (as defined in paragraph (b)(3)(i) of this
section) exceeds its consolidated pre-adjustnent
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alternative m ninmumtaxable incone (as defined in

paragraph (b)(3)(iii) of this section). See paragraph

(a)(4), Exanple (4) of this section. * * *

The referenced definition of consolidated adjusted net book
i ncome provides that the term neans consoli dated net book incone
after taking into account certain enunerated adjustnents. Sec.
1.56-1(b)(3) (i), Income Tax Regs. Consolidated net book incone,
inturn, “is the inconme or | oss of a consolidated group as
reported on its applicable financial statenment”. Sec. 1.56-
1(b)(3)(ii), Income Tax Regs. The applicable financial statenent
of a consolidated group “is the financial statenent of the common
parent” with the highest priority under ordering rules set forth
in the regulatory section. Sec. 1.56-1(c)(5)(i), Incone Tax
Regs. Adjustnments made to such financial statenent include the
addi tion of book inconme attributable to nenbers of the
consol i dated group excluded fromthe applicable financial
statenent. Sec. 1.56-1(d)(6)(i), Incone Tax Regs.
Consol i dat ed preadjustnent AMIl is explained as “the taxable
i ncone of the consolidated group”, determned with the
nodi fications prescribed in sections 56, 57, and 58 (except for
t he book inconme adjustnent and the ATNOL). Sec. 1.56-
1(b)(3)(iii), Inconme Tax Regs.

Exanple (4) of section 1.56-1(a)(4), Incone Tax Regs.
(hereinafter Exanple 4), illustrates the foregoing principles as

foll ows:
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Corporations D and E are a consolidated group for tax
purposes. D and E do not have a consolidated financial
statenent. On their separate financial statenents D
and E have adjusted net book incone of $100 and $50
respectively, and preadjustnent alternative m ni mum

t axabl e i nconme of $50 and $80 respectively. Assum ng
there are no interconpany transactions, DE s
consol i dat ed adj usted net book income * * * is $150 and
its consolidated pre-adjustnent alternative m ni mum
taxable income * * * is $130. DE nust increase its
consol i dated pre-adjustnent alternative m nimumtaxabl e
income by $10 (($150 - $130) x .50).

1. Overvi ew and Positions of the Parties

This controversy involves the intersection between the life-
nonlife consolidated return rules and the AMI book incone
adj ustment provisions. While each of the foregoing topics is the
subj ect of a detailed and conplex statutory and regul atory
schene, neither regine directly addresses how the two shoul d be
conbi ned. By focusing on different aspects of the texts enacted
or promul gated and their historical devel opnent, the parties here
arrive at conflicting conclusions. To sumrarize the primry
difference in their respective positions, petitioner naintains
that the book inconme adjustnent is to be conputed on a
“consol i dated” basis, with a single adjustnment for the entire
group; respondent advocates a “subgroup” approach, with a
separate book income adjustnent for the life subgroup and for the
nonlife subgroup.

Petitioner approaches the problem at hand by focusing
principally on the specific | anguage of the statute and

regul ati ons addressing the book inconme adjustnment. Therein
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petitioner finds support for a consolidated cal cul ati on of the
adjustnment. Petitioner further supplenents this enphasis with
avernments that such single-entity nethodology is consistent with
the preenption principles espoused in the life-nonlife
consolidated return regulations, as well as with the historical
devel opnent of the AMI regul ati ons.

Respondent, in contrast, begins broadly with the expressed
intent of Congress in enacting the AMI. Respondent all eges that
Congress manifested an intent to have the loss limtations of
section 1503(c) apply in the AMI regi ne through observance of a
paral l el system Respondent therefore seeks to integrate the
subgroup structure of the calculation directed in the life-
nonlife consolidated return regulations into the AMI context. In
particul ar, respondent contends that, in view of the relationship
bet ween the book incone adjustnent and the ATNOL deducti on
revealed in section 56, the subgroup nethod is necessary to
respect the section 1503(c) loss limts.

[11. Analysis

A. Ceneral Inplications of the Book | ncome Adj ustnment

Pr ovi si ons

As a general proposition, we agree with petitioner that the
| anguage enpl oyed in section 56(f) and attendant regul ations
reflects a consolidated approach to the book incone adjustnent.

The statutory and regul atory provisions regardi ng the adj ust nment
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to be nade on consolidated returns are replete with singular
references to “the taxpayer”, “a taxpayer”, “the book incone
adjustnment”, “its consolidated net book income”, “its pre-
adj ustnent alternative mninmumtaxable incone”, and so forth
E.g., sec. 56(f)(2)(CO(i); sec. 1.56-1(a)(3), Inconme Tax Regs.
The itens to be conpared in calculating the adjustnent, i.e.,
consol i dat ed preadjustnent AMIlT and consol i dated adj usted net
book incone, |likew se are defined in terns that suggest a unified
treat nent.

Consol i dat ed preadjustnment AMIl is determ ned by starting
with “the taxable income of the consolidated group for the
taxable year”. Sec. 1.56-1(b)(3)(iii), Incone Tax Regs. This
term nol ogy inplies the regular taxable incone of the ful
consolidated group. Simlarly, consolidated adjusted net book
inconme is derived fromthe applicable financial statenent of the
comon parent. Sec. 1.56-1(b)(3)(i) and (ii), and (c)(5) (i),

I ncone Tax Regs. Again the |anguage points to a single

control ling docunent, and a subgroup approach could create an
apparent conflict with this inference. Absent an entity standing
in the relation of “common parent” to a particul ar subgroup, the
subgr oup net hodol ogy is not anal ogous to that directed in the
regul ati ons.

Mor eover, Exanple 4 offers a nunerical illustration in which

t he book inconme and preadjustnent AMII of D and E are conpared on
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a consolidated basis. The result is an adjustnent of $10. As
petitioner observes, if D and E were each treated as a subgroup
of conpani es and a subgroup approach were enpl oyed, the
consequent book incone adjustnment would be $25 ((($100 - $50) x
.50) attributable to D+ $0 (i.e., no adjustnent) attributable to
E)

The foregoing provisions therefore confirmthat the book
i ncone adjustnent for an affiliated group filing a consolidated
return is generally to be conputed on a consolidated basis. The
guestion thus becones whet her an exception to this rule applies
in the case of a life-nonlife group.

B. Application to Life-Nonlife G oups

Life-nonlife groups are distinct fromother consolidated
groups principally on account of being subject to the loss limts
of section 1503(c). Legislative history acconpanying enact nment
of the AMI expressly indicates that Congress intended for the
section 1503 [imts to be observed in conputing AMI |liability, as
follows: “It is clarified that, in light of the parallel nature
of the regular and m ninumtax systens, any limtations applying
for regular tax purposes to the use by a consolidated group of
NCLs or current year |loses (e.g., section 1503) apply for m ninmm
tax purposes as well.” H Conf. Rept. 99-841, at |1-283 (1986),

1986-3 C.B. (Vol. 4) 1, 283.
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We therefore nust consider the rel ationship between the
operating loss rules in the two tax systens and the book i ncone
adjustnent. As described in section 56(f)(1), the book incone
adj ust nrent equal s 50 percent of the excess of adjusted net book
i ncone over AMIl determ ned without regard to the book income
adj ust rent and the ATNOL deduction. Section 56(d), in turn,
defines the ATNCL deduction as the NOL deduction determ ned for
regul ar tax purposes under section 172 (i.e., NOL carryovers plus
carrybacks), adjusted as provided in sections 56, 57, and 58, but
not to exceed 90 percent of AMII. The ATNOL deduction therefore
i ncorporates, and will be preceded by cal cul ation of, the book
i ncone adjustnent of section 56(f).

Two principles thus emerge fromthe confluence of the
organi zation and the underlying |l egislative history of section
56. First, the book incone adjustnent nust be taken into account
in conputing the ATNOL arising in a given year and avail able for
carrying to other years or the anount of AMIl available in a
gi ven year for absorbing anmounts carried from other years.
Second, the loss limts of section 1503(c) nust be respected in
cal cul ating such ATNOL or AMII. Neither party disputes these
prem ses. They differ, however, as to whether actualization of
t hese concepts denands resort to a subgroup approach for

conputing the book incone adjustnent.
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Respondent contends that the above query nmust be answered in
the affirmative. |In so arguing, respondent relies on the
characterization of ATNOLs by legislative history and casel aw as
originating in a regine parallel to the regular tax system
Besi des the passage previously quoted, the conference report
describing the AMI legislation directs: “Mninmumtax NCOLs are
carried over under a system separate frombut parallel to that
applying for regular tax purposes.” H Conf. Rept. 99-841, supra
at 11-282, 1986-3 C.B. (Vol. 4) at 282. Likewise, this Court in

Allen v. Comm ssioner, 118 T.C. 1, 16-17 (2002), while rejecting

the idea that the entire AMI construct paralleled the regular tax
system reiterated that “in the case of AMI NOLs, the rules for
those NOLs did and still run parallel.”

The parties in Allen v. Conm ssioner, supra at 6 n.4, used

“parallel” in the AMI setting “to nean that the reginmes run

i ndependently of each other w thout ever neeting”, such that “a
t axpayer nust first apply the provisions of the Code to conpute
regular tax and then ‘start fromscratch’ to apply those
provisions to conpute AMI.” Respondent simlarly contends that
to actualize a parallel ATNOL reginme here inplies ascertaining
how NOLs of life-nonlife groups are conputed for regular tax

pur poses and appl yi ng that methodol ogy within the context of the
AMI provisions. Mre specifically, respondent maintains that,

because the regul atory nmechanismfor inplenenting the loss limts
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of section 1503(c) is to direct that itens of inconme and
deduction relevant to operating |oss be determ ned on a subgroup
basis, it follows that this framework shoul d be mai ntai ned not
only up to (as in petitioner’s conputations) but through (as in
respondent’s conputations) calculation of the book incone
adjustnent in order to arrive at separate ATNCOL figures that
parall el the separate | oss anounts derived under the regular tax
system

The principal difficulty with this approach, however, is
that it proposes to override the explicit |anguage of the book
i ncone adjustnent regul ations in absence of any textual
expression of preenption. Wiile legislative history indicates
that the loss Iimts of section 1503(c) are to apply for AMI
pur poses, no net hodol ogy for doing so was directly specified or
mandated. Use by Congress of “parallel” in this context is not a
conpel ling substitute for express rules.

As previously indicated, the life-nonlife consolidated
return regul ations contain several provisions addressing the
interaction between those rules in section 1.1502-47, |ncone Tax
Regs., and ot her consolidated return regul ati ons pronul gated
under section 1502. Secs. 1.1502-47(a)(4), (q), (r), Incone Tax
Regs. The life-nonlife sections are expressly declared to
preenpt inconsistent rules in sections 1.1502-1 through 1.1502-

80, Incone Tax Regs. Sec. 1.1502-47(qg), Incone Tax Regs. In
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ot her instances, separate conputation of consolidated parti al
LICTI (or loss fromoperations) and nonlife consolidated taxable
income (or loss) “does not affect the usual rules in secs.
1.1502-0--1.1502-80 unless this section provides otherw se.”
Sec. 1.1502-47(r), Incone Tax Regs.

Hence, the preenption rules are by their terns limted to
ot her regul ati ons pronul gated under section 1502 and have no
direct applicability here. 1In this connection, it is noteworthy
that the AMI regul ati ons were pronul gated after those for life-
nonlife groups. Yet no provisions were put in place to specify
uni que treatnent for these insurance entities, although the
Comm ssi oner had been nade aware of the issue by a comrent
recei ved after issuance of tenporary AMI regul ations. See Field
Serv. Adv. Mem TR-45-1815-95 (Apr. 10, 1996) (discussing events
| eading up to the issuance of the final AMI regulations). Nor
were the explicit preenption directives in section 1.1502-47,

I ncone Tax Regs., augnented to bear upon regul ations ot her than
t hose pronul gated under section 1502. Gven this scenario, we
find nmerit in petitioner’s analogy of the present situation

generally to cases such as United Dom nion Indus., Inc. v. United

States, 532 U. S. 822 (2001), and Honeywell Inc. v. Comm ssioner,

87 T.C. 624 (1986).

In United Domnion Indus., Inc. v. United States, supra at

824- 825, the Supreme Court held that a single-entity, rather than
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a separ at e- nenber, approach should be used in conputing product
l[tability loss for purposes of section 172(j)(1). In that
context, the Suprene Court stated:

Thus, it is true, as the Governnent has argued,
that “[t]he Internal Revenue Code vests anple authority
in the Treasury to adopt consolidated return
regul ations to effect a binding resolution of the
question presented in this case.” * * * To the extent
that the CGovernnent has exercised that authority, its
actions point to the single-entity approach as the
better answer. To the extent the Governnent disagrees,
it may amend its regulations to provide for a different
one. [ld. at 838.]

Honeywel |l Inc. v. Conm ssioner, supra at 631-633, invol ved

the Comm ssioner’s contention that certain depreciation
regul ati ons were not intended to cover the taxpayer’s sal es of

| eased conputers to the respective | essees. W rejected as

unper suasi ve the Comm ssioner’s reliance on casel aw “as
establishing a ‘concept’ to override the express | anguage of his
regulations”. 1d. at 635. Petitioner draws the parallel that
respondent should not be permitted to i nvoke the “concept” of the
life-nonlife subgroup to defeat the | anguage of the section 56(f)
regul ations. W agree that, notw thstandi ng various factual and
substantive distinctions, these broad principles from United

Dominion Indus., Inc. v. United States, supra, and Honeywell 1nc.

v. Conm ssioner, supra, ring true here.

Wiile it may be said that the loss Iimts of section 1503(c)
nmust be respected in calculating the AMI of a life-nonlife group,

it does not follow that the explicit book income adjustnent rul es
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must be rejected. As petitioner enphasizes, appropriate

all ocation of the adjustnent, where necessary, can acconmnobdate
these limtations in arriving at ATNOL or AMII within the context
of the otherw se nmandat ed consol i dat ed appr oach.

(Al'though it is unnecessary here to reach the mechani cs of
an appropriate allocation, we note that the idea of allocation of
consol i dated adjustnents is not foreign to the consoli dated
return reginme. As regards the book incone adjustnent in
particul ar, comrentators have observed that allocation of the
consol i dat ed adj ustnent could be required in situations involving
groups other than life-nonlife entities, such as where a nenber
joins or departs froma consolidated group, and have suggested
possi bl e allocation nethods. See Sair & Axelrod, “Ilssues and
Uncertainties in Consolidated AMI”, 305 PLI/Tax 141, 166-168
(1990) (advancing two potential allocation strategies:

Al | ocati on based on each corporation’s relative book incone as
conpared to the total net book income and pro rata allocation
based on book incone adjustnent amounts). Wth respect to
consol i dated adj ustnents besides that for book inconme, certain
regul ations provide for allocation or attribution to particul ar
group nenbers. For instance, petitioner cites sections 1.1502-
21(b) and 1.1502-55(h)(4)(iii)(B)(1), Income Tax Regs.,

promul gated after the years relevant here, as prescribing rules

for determning, respectively, the portion of a consolidated NCL
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attributable to particular group nenbers and the contribution of
a menber to a consolidated mnimumtax credit limtation.)

C. Concl usion

To summarize, there exists both insufficient statutory or
regul atory support for divergence fromthe consolidated approach
reflected in the book incone adjustnent provisions and a
reasonabl e nmeans through allocation to acconmmopdate the section
1503(c) limts without resort to a subgroup approach. 1In
reaching this conclusion, we have considered all points raised by
the parties and, to the extent not addressed herein, they are
cunmul ative, irrelevant, or not appropriate for further discussion
because not presented by the facts before us. Accordingly, we
hold that, in the context of a life-nonlife consolidated return
t he AMI book incone adjustnent is to be nmade using a consoli dated
approach, with a single adjustnent for the entire group.

To reflect the foregoing,

Decision will be entered

under Rul e 155.




