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P was the common parent of a life-nonlife
consol idated group from 1996 t hrough 2002. When making
its alternative mninumtax (AMI) cal cul ations for
those years, it originally calculated its adjusted
current earnings (ACE) adjustnent separately for its
life and nonlife subgroups. After R issued P a notice
of deficiency for 1996 through 1999, P recalculated its
AMI using a revised nethodol ogy.

P s revised nethodol ogy cal cul ates ACE on a
consol i dated basis and does not apply the | oss
[imtation rules of sec. 1503(c), I.RC, to
preadj ustnent alternative m ninmum taxabl e income (AMII)
for purposes of calculating ACEE. P s revised
met hodol ogy woul d reduce its ACE adjustnment for 2001
and 2002, causing larger alternative tax net operating
| osses (ATNOLs) for its nonlife subgroup to be carried
back to prior years. P s revised nethodol ogy would
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decrease P’ s deficiencies and cause overpaynents for
1997 t hrough 1999.

Held: P nust calculate its ACE and ACE adj ust nment
on a consol i dated basis.

Hel d, further, P nmust use consistent preadjustnent
AMIl s when cal culating its ACE and ACE adj ustnment.
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OPI NI ON

GCEKE, Judge: Respondent determ ned deficiencies in
petitioner’s Federal incone taxes of $12,830, 522, $55, 903, 247,
$25,981, 117, and $14, 249,973 for 1996, 1997, 1998, and 1999,
respectively. Petitioner disputes $13,625 of the deficiency for
1996 and the entire deficiency for each of 1997, 1998, and 1999.
Petitioner clains overpaynments of $156, 917,448, $214,471,611, and
$138,570,516 for 1997, 1998, and 1999, respectively.

Petitioner raised seven issues in its petition, five of
whi ch have been settled. O the two renmaining issues this
Opi ni on addresses solely the cal culation of petitioner’s adjusted
current earnings (ACE) adjustnent for purposes of conputing its
alternative mninmnumtax (AMI) (the AMI issue). Resolution of the

AMI issue requires the Court to decide two questions:
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(1) \Whether a consolidated group consisting of at | east one
mut ual casualty or |life insurance conpany and one ot her
corporation (a life-nonlife consolidated group) nust cal cul ate
its ACE adjustnent under section 56(g)! on a consolidated or
subgroup basis. W hold that a life-nonlife consolidated group
is entitled to and nust calculate its ACE adjustnent on a
consol i dated basis; and

(2) when a life-nonlife consolidated group calculates its
ACE adj ustnent, whether application of the loss |imtation rules
of section 1503(c) and section 1.1502-47, Inconme Tax Regs. (Il oss
l[imtation rules), allows it to use one nethod to cal cul ate
preadj ustnment alternative m nimumtaxable income (AMIl) for
pur poses of cal culating ACE under section 56(g)(3) and a
different nethod to cal cul ate preadjustnent AMIlI for purposes of
conparing preadjustnment AMII with ACE under section 56(g)(1). W
hold that a life-nonlife consolidated group nmust use the sane
met hod to cal cul ate preadjustnent AMIl for both purposes.

Backgr ound

The parties submtted this case fully stipulated under Rule
122. The stipulation of facts and the acconpanyi ng exhibits are

i ncorporated herein by this reference. Petitioner is an Illinois

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code (Code) in effect for the years in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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mut ual property and casualty insurance conpany taxed as a
corporation. |Its principal office is in Bloomngton, Illinois.

During the years 1996 through 2002 petitioner was the common
parent of an affiliated group of corporations that included two
donmestic life insurance conpani es taxable under section 801 (life
subgroup) and a varying nunber of donmestic nonlife insurance
conpani es and ot her donestic corporations (nonlife subgroup, and
together with the life subgroup, consolidated group).

Pursuant to an el ection made for 1984 under section
1504(c)(2), the consolidated group has filed life-nonlife
consol i dated Federal incone tax returns (returns) for 1984 and
all subsequent years. Petitioner tinely filed returns for 1996
t hrough 2002 on Forns 1120-PC, U. S. Property and Casualty
| nsurance Conpany |Incone Tax Return. The Forns 1120-PC for the
consol i dated group included both the life and nonlife subgroups.
For 2001 and 2002 petitioner subsequently filed Forns 1120X,
Amended U. S. Corporation Inconme Tax Return, for the consolidated
gr oup.

For 1996 through 1998 petitioner’s returns reflected a
l[tability for regular inconme tax which was reduced by AMI credits
under section 53. For 1999 and 2000, petitioner’s returns
reflected a liability for AMI under section 55. For 2001 and

2002 petitioner’s returns reflected a liability for regular
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i ncone tax that was reduced by AMI credits under section 53.
Petitioner paid the taxes shown on its returns for each year

For each of the years 1996 through 2002 petitioner nade its
AMI cal cul ati ons on Form 4626, Alternative M ninum Tax--
Corporations. For purposes of calculating the consolidated
group’s AMI for 1996 through 2002, petitioner prepared supporting
schedul es reflecting figures for the separate conpanies and for
the life and nonlife subgroups.

The Forns 4626 filed for taxable years 1996 through 1999
show t hat petitioner had positive regul ar taxable incone and
AMTI 2 for both subgroups. For that reason, petitioner clains
that the anmounts shown on the Fornms 4626 for 1996 through 1999
represented an aggregate of the ampunts conputed for both
subgr oups.

On the Form 4626 for 2000, petitioner reflected the AMI
conput ati ons shown on a supporting schedul e that included an ACE
adj ustnent. Al though the supporting schedul e showed a negative
regul ar taxable income for the nonlife subgroup and a positive
anount of regular taxable incone for the |life subgroup, the
schedul e showed positive AMII for both subgroups as a result of
the ACE adjustment. Because both subgroups had positive AMI

i nconme, petitioner did not apply the loss Iimtation rules, which

2 The AMIl reported on Forns 4626 is AMIl as defined in
sec. 55(b)(2), including the ACE adjustnent and the alternative
tax net operating |oss deduction.
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generally require a taxpayer to calculate its consolidated
t axabl e i ncome by aggregating the taxable inconme of both
subgroups only if the taxable incone of both subgroups is
positive. Therefore, the anmobunts shown on the Form 4626 for 2002
were an aggregate of the anounts conputed for both subgroups.

On the Form 4626 for 2001 petitioner reflected the AMI
conput ati ons shown on the supporting schedul es that included an
ACE adj ustnent. The supporting schedul es showed negative regul ar
t axabl e i ncome and AMI i nconme for the nonlife subgroup and
positive regul ar taxable income and AMI inconme for the life
subgroup. The respective nonlife consolidated net operating
| osses (NOLs) for regular taxable income and AMI purposes were
carried back and deducted in the determ nation of nonlife
consol i dated regul ar taxable income and AMI i nconme in prior
years. The respective nonlife consolidated net operating | osses
for regul ar taxable income and AMI purposes for 2001 thus could
not be set off against the respective positive |life subgroup
regul ar taxable inconme and AMI inconme for 2001. Because the
nonl i fe subgroup’s AMI incone was negative, petitioner applied
the loss limtation rules, and the anmobunts shown on the Form 4626
for 2001 represented solely the amounts conputed for the life
subgr oup

On the Form 4626 for 2002 petitioner reflected the AMI

conput ati ons shown on the supporting schedul es that included an
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ACE adj ustnent for the year. The supporting schedul es showed
negati ve regul ar taxable income and AMI i nconme for the nonlife
subgroup and positive regul ar taxable income and AMI incone for
the life subgroup. For regular tax purposes, a portion of the
nonlife consolidated NOL for 2002 was carried back and deducted
in the determ nation of nonlife consolidated regul ar taxable
inconme in prior years, and another portion of the nonlife
consolidated NOL for the year was set off against |ife subgroup
regul ar taxable income for 2002, subject to the percentage
[imtations of section 1503(c). For AMI purposes the entire
anmount of the nonlife consolidated NOL for 2002 was carried back
and deducted in the determi nation of nonlife consolidated AMI
inconme in prior years. Because the nonlife subgroup’s AMI incone
was negative, petitioner applied the loss limtation rules, and
t he anbunts shown on the Form 4626 for 2002 represented solely
t he anobunts conputed for the |ife subgroup. The allowable
regul ar tax setoff of nonlife subgroup | oss against |ife subgroup
income was not reflected on Form 4626 for 2002.

Respondent audited petitioner’s returns for 1996 through
1999 and issued a notice of deficiency with respect to those
years on Decenber 22, 2004. The notice of deficiency did not
contain any adjustments with respect to the AMI issue.

Petitioner originally calculated its AMI by maki ng separate

cal cul ations for ACE and the ACE adjustnments for each subgroup.
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An illustration of petitioner’s original methodol ogy for 2001 and
2002 is provided in the appendix to this Opinion.® Petitioner
first cal cul ated post-ACE adjustnent AMIls (before the
alternative tax net operating |loss (ATNOL) deduction) for both
the life and nonlife subgroups. For years 1996 through 2000 both
subgroups had positive post-ACE adjustnment AMIls. Therefore, the
post - ACE adj ustment AMIlI of the consolidated group was the sum of
t he post-ACE adj ustnent AMIls of the two subgroups. For 2001 and
2002 the nonlife subgroup had negative post-ACE adjustnent AMIIs.
Therefore, petitioner applied the loss |limtation rules and
treated the post-ACE adjustnment AMII of the life subgroup as the
post - ACE adj ustment AMIlI of the entire consolidated group.
Accordingly, in the illustrations of petitioner’s original
calculations in the appendi x, the “Consolidated” colum is
identical to the “Life Subgroup” colum for 2001 and 2002.
Petitioner used the ATNOL of the nonlife subgroup to offset
nonlife subgroup inconme in prior years pursuant to the | oss
[imtation rules.

After it filed its returns, petitioner recalculated its ACE
adj ustnments by cal culating a single ACE and ACE adj ustnent for
the entire consolidated group (petitioner’s revised nethodol ogy).

Petitioner then allocated the consolidated ACE adjustnent between

3 All of the figures on the charts in the appendi x are for
illustrative purposes only.



- 9 -

the life and nonlife subgroups according to the section 56(g)(4)
adjustnents attributable to each subgroup. Petitioner’s revised
met hodol ogy al so differs fromits original calculations in that
it does not apply the loss I[imtation rules to preadjustnment AMTII
when cal cul ati ng ACE but continues to apply the loss limtation
rules to preadjustnent AMII when conparing preadjustnment AMI
wth ACEE An illustration of petitioner’s revised nethodology is
provided in the appendi x.

Petitioner’s revised nethodology, if accepted, would create
negati ve ACE adjustnents to be taken into account in the
cal cul ation of the nonlife subgroup consolidated ATNOLs for 2001
and 2002, which would increase the ATNOLs for the nonlife
subgroup for those years. This would create carrybacks of
nonlife subgroup ATNOLs from 2001 and 2002 in excess of the
carrybacks initially clainmed on the Fornms 1139, Corporation
Application for Tentative Refund, that petitioner filed for those
years. As a result, petitioner’s deficiency for 1996 woul d be
reduced, its deficiencies for 1997 through 1999 woul d be
elimnated, and petitioner would have nade overpaynents in 1997,
1998, and 1999 that would be largely attributable to the AMI
issue. Petitioner tinely filed its petition on March 21, 2005,

reflecting its revised nethodol ogy.



- 10 -

Di scussi on

Legal Backgr ound

A.  The AMI

Congress expanded the AMI as a part of the Tax Reform Act of
1986, Pub. L. 99-514, 100 Stat. 2085, in order to prevent
taxpayers with substantial econom c inconme from avoidi ng
significant tax liability by using exclusions, deductions, and

credits. See Snap-Drape, Inc. v. Conm ssioner, 105 T.C. 16, 21

(1995), affd. 98 F.3d 194 (5th Cr. 1996). The AMI equal s the
excess of the tentative mninmumtax over the regular tax for the
year. Sec. 55(a). For corporations, the tentative m ni numtax
is 20 percent of so nuch of AMIl as exceeds the exenption anount
reduced by the AMI foreign tax credit for the year. Sec.
55(b)(1)(B). AMIlI is the taxable incone of the taxpayer for the
year determned with the adjustnents provided in sections 56 and
58 and increased by the anount of itenms of tax preference in
section 57. Sec. 55(b)(2).

Section 56(g)(1) governs the ACE adjustnent to AMII.
Preadj ustnent AMIl is the taxpayer’s AMIl determ ned under
section 55(b)(2) but before adjustnents for ACE, ATNOL, or the
alternative energy deduction. Sec. 1.56(g)-1(a)(6)(i), Incone
Tax Regs. ACE equals AMIl plus or mnus the adjustnments provided
in section 56(g)(4) but without regard to the rest of section

56(g) or the ATNOL deduction. Sec. 56(g)(3). Section 56(9g)(1)
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provi des that the AMIl of any corporation for the taxable year
shal | be increased by 75 percent of the excess of the
corporation’s ACE over the corporation’s preadjustnment AMI.
Section 56(g)(2) also allows a negative ACE adjustnent if a
taxpayer’s AMIl exceeds its ACE, but only to the extent of the
excess of aggregate positive ACE adjustnents over aggregate
negati ve ACE adjustnents for the taxpayer in prior years. For
pur poses of this Opinion, post-ACE adjustnment AMII is

preadj ustment AMIl plus or mnus the ACE adjustnment, but w thout
any ATNOL adj ustnents.

The disputes in this case involve the calculation of the ACE
adjustnment by life-nonlife consolidated groups. The first issue
is whether ACE and the ACE adjustnment may be cal culated on a
consol i dated basis (a single ACE and ACE adjustnent for the
entire consolidated group) or on a subgroup basis (two ACEs and
ACE adjustnents, one for the |life subgroup and one for the
nonlife subgroup). The second issue is whether life-nonlife
consol i dated groups nust use the sane AMIl when cal cul ati ng ACE
in section 56(g)(3) as when conparing AMIl to ACE to cal cul ate
the ACE adjustnment in section 56(g)(1) and (2).

B. Consoli dated Returns

Ceneral ly, consolidated groups cal culate a single anmount of
t axabl e i ncome (consolidated taxable incone or CTl) and a single

amount of tax liability. Secs. 1.1502-2, 1.1502-11, Inconme Tax
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Regs. To cal culate CTlI, each nenber conputes its separate
t axabl e i ncome, subject to certain nodifications listed in
section 1.1502-12, Incone Tax Regs. Sec. 1.1502-11(a)(2), I|ncone
Tax Regs. The separate taxable inconmes of the nenbers are then
aggregated with other itens listed in section 1.1502-11(a),
| nconme Tax Regs. A single consolidated ATNOL is generally
cal cul ated for the consolidated group. Secs. 1.1502-11(a)(2),
1. 1502- 21, Inconme Tax Regs.

Section 1501 permts groups with both I[ife and nonlife
menbers to file consolidated returns if an appropriate el ection

i's made under section 1504(c). See State Farm Mut. Auto. Ins.

Co. v. Conm ssioner, 119 T.C 342, 345-346 (2002) (State Farml),

affd. 105 Fed. Appx. 67 (7th Cr. 2004), for a nore detailed
background on life-nonlife consolidated returns. However,
section 1503(c) |limts the ability of consolidated groups to use
| osses fromthe nonlife subgroup to offset the incone of the life
subgroup. It provides that if the nonlife subgroup has an NCOL
for the year, the NOL nust first be carried back and used to

of fset inconme of the nonlife subgroup in prior years. To the
extent that the NOL is not fully absorbed by nonlife incone it
may be used to offset [ife incone for the year, but nly to the
extent of 35 percent of the NOL or 35 percent of the taxable

income of the |ife subgroup, whichever is less. The unused
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portion of the nonlife subgroup’s NOL is available as a carryover
to future years.

Section 1503(a) requires a taxpayer filing a consolidated
return to determne its tax in accordance with the regul ations
under section 1502. Section 1.1502-47, Income Tax Regs.,
general |y adopts a “subgroup nethod” for determning CTI of life-
nonlife consolidated groups. Sec. 1.1502-47(a)(2)(i), Income Tax
Regs. It divides the consolidated group into the “life
subgroup”, which consists of nenbers of the group that are life
i nsurance conpani es as defined in section 801 (life conpanies),
and the “nonlife subgroup”, which consists of all nmenbers that
are not life conpanies. Sec. 1.1502-47(d)(1), (6) through (9),
| ncone Tax Regs. The CTI for the consolidated group is the sum
of: (1) Nonlife CTI, as set off by allowable |ife | osses; (2)
consolidated partial life insurance conpany taxable incone
(LICTlI), as set off by allowable life |osses; and (3) anobunts
subtracted under section 815 fromlife policyhol ders’ surplus
accounts (phase 3 incone). Sec. 1.1502-47(g), Incone Tax Regs.

Nonlife CTlI aggregates the separate taxable incones of the
nonlife nmenbers, with specified consolidated adjustnents, and
i ncorporates reductions for current year nonlife consolidated NCL
and for nonlife consolidated net operating and capital | oss
carrybacks and carryovers. Sec. 1.1502-47(h), Income Tax Regs.;

see also secs. 1.1502-11, 1.1502-12, 1.1502-21A, 1.1502-22A,
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| ncone Tax Regs. Consolidated partial LICTI is generally the
aggregate of the separate net incone of the |ife nmenbers reduced
by Iife |l oss carrybacks and carryovers from ot her years. Secs.
801-812, 818(e); see also State Farm| at 347. The taxable
i ncone of each subgroup may then be set off by |osses of the
ot her subgroup in accordance with section 1.1502-47(m and (n),
| ncome Tax Regs.

Section 1.1502-47(qg), Incone Tax Regs., provides that the
life-nonlife regulations (section 1.1502-47, |Incone Tax Regs.)
preenpt any inconsistent rules in the other consolidated return
regul ations. However, this preenption rule applies only where
the life-nonlife regulations so provide; in all other cases, the
general consolidated return rules apply. Sec. 1.1502-47(r),
| ncome Tax Regs.

C. State Farm |

The issues before us are matters of first inpression in this
Court. However, the Court previously addressed the interaction
between the AMI and life-nonlife consolidated groups in State
Farml. Wile the Court in State Farm | did not consider the
cal cul ation of the ACE adjustnment by life-nonlife consolidated
groups, petitioner argues that the Court’s prior decision is
persuasi ve, and we agree.

During the years at issue in State Farm |, 1987 and 1989,

section 56(f) required a “book incone adjustnent”, which has
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since been repeal ed and repl aced by the ACE adjustnent di scussed
above.* State Farm| at 348. Section 56(f) provided:

SEC. 56(f). Adjustnents for Book |Incone of
Cor porations. --

(1) I'n general.--The alternative m ni num
taxabl e i ncome of any corporation for any taxable
year beginning in 1987, 1988, or 1989 shall be
i ncreased by 50 percent of the amount (if any) by
whi ch- -

(A) the adjusted net book inconme of the
corporation, exceeds

(B) the alternative m nimumtaxabl e
i ncone for the taxable year (determ ned
wi thout regard to this subsection and the
alternative tax net operating |oss
deducti on).

(2) Adjusted net book incone.—-For purposes
of this subsection--

(A) I'n general.—The term “adj usted
net book income” nmeans the net inconme or
| oss of the taxpayer set forth on the
t axpayer’s applicabl e financi al
statenment, adjusted as provided in this
par agr aph.

* * * * * * *

(C Special rules for related
corporations. --

(1) Consolidated
returns.-—If the taxpayer
files a consolidated return
for any taxable year, adjusted
net book inconme for such

4 Sec. 56(f) was enacted as part of the Tax Reform Act of
1986, Pub. L. 99-514, sec. 701(a), 100 Stat. 2320, and repeal ed
by the Omi bus Budget Reconciliation Act of 1990, Pub. L. 101-
508, sec. 11801(a)(3), 104 Stat. 1388-520.
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t axabl e year shall take into

account itens on the

t axpayer’s applicable

financial statenment which are

properly allocable to nenbers

of such group included on such

return.
Wi |l e the book inconme adjustnment closely resenbled the ACE
adjustnent, it was different in two ways that are rel evant here.

First, the book incone adjustnent could not be negative.

Section 56(f) provided for an increase in AMIl when the adjusted
book i nconme exceeded AMIl but did not provide for a decrease in
AMTI when the reverse was true. By contrast, the ACE adj ust nent
may be negative when preadjustnment AMIl exceeds ACE, but the
reduction in AMII may not exceed the excess (if any) of the
aggregate positive ACE adjustnents for prior taxable years over
t he aggregate negative ACE adjustnents for prior taxable years.
Sec. 56(g)(2)(b). The fact that the book incone adjustnent could
not be negative neant that when the net book incone of one of a
t axpayer’s subgroups was snaller than its AMIl (which would
create a negative book inconme adjustnent but for the absence of a
provi sion allow ng such adjustnents) and the ot her subgroup had a
positive book incone adjustnent, the taxpayer could take
advant age of what woul d have been a negative book incone
adjustnment for the first subgroup only if it could aggregate the

book inconme adjustnents of the subgroups. This may still be a

probl em for some consolidated life-nonlife groups that are
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subject to the current ACE adjustnent regine if ACE is cal cul ated
on a subgroup basis, but only if a subgroup does not have
sufficient positive ACE adjustnents in prior years to absorb a
negati ve ACE adj ust nent.

Second, the book incone adjustnent was a percentage of the
di fference between the taxpayer’s adjusted net book incone and
its AMIl instead of the difference between ACE and AMII. Unli ke
ACE, a taxpayer’s adjusted net book inconme had no relation to
AMTI and was based in financial accounting principles instead of
tax principles. Therefore, there was no question of whether the
same AMIl was used in calculating the net inconme or |oss on the
taxpayer’s financial statenent as was used in calculating the
book incone adjustnent— AMIl was only used for the latter
pur pose.

In State Farm 1, petitioner argued that the book incone
adj ust rent shoul d be conputed on a consolidated basis, with a
single adjustnent for the entire group, on the basis that the
statute and the regul ations generally referred to a single
taxpayer and its single “consolidated net book inconme”. State
Farm 1l at 349-350. Respondent argued that the book incone
adj ust nrent shoul d be cal cul ated on a subgroup basis, with
separate book incone adjustnents for each subgroup, on account of

the need to respect the loss Iimtation rules. |[d.
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The Court found petitioner’s argunent nore persuasive.
Wiile neither the statute nor the regul ations specifically
addressed the cal cul ati on of the book income adjustnent by life-
nonlife consolidated groups, all of the references to the book
i ncone adj ust nent suggested that consolidated groups should
cal cul ate a single consolidated book i ncone adjustnent based on
the taxable inconme of the consolidated group and the consoli dated
adj usted net book incone derived fromthe financial statenent of
the comon parent. [d. at 351; see also sec. 1.56-1(b)(3)(i)
through (iii), (c)(5)(i), Income Tax Regs. The Court was al so
persuaded by an exanple in the regul ations that indicated that
menbers of a consolidated group were to calculate their book
i ncone adjustnent on a consolidated basis, even when the AMIl of
one of the nmenbers exceeded its net book incone and anot her
menber had a positive book incone adjustnent. State Farm| at
351 (citing section 1.56-1(a)(4), Exanple (4), Incone Tax Regs.).

Wil e the plain |anguage of the Code and the regul ations
made it clear that for nost consolidated groups the book incone
adj ust nent shoul d be cal cul ated on a consolidated basis, the
Court al so consi dered whet her an exception to this general rule
applied to life-nonlife groups. 1d. The Court considered the
rel ati onship between the operating loss rules in the regular tax
and AMI systens, and expl ai ned:

Two principles thus emerge fromthe confluence of
t he organi zation and the underlying | egislative history
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of section 56. First, the book incone adjustnent nust

be taken into account in conputing the ATNOL arising in

a given year and available for carrying to other years

or the anmount of AMIIl available in a given year for

absor bi ng anounts carried fromother years. Second,

the loss limts of section 1503(c) nust be respected in

cal cul ating such ATNOL or AMIl. Neither party disputes

these premses. * * * [Id. at 352.]
The Court then faced the question of whether the treatnent of the
subgroups as separate groups for purposes of applying the | oss
[imtation rules required that this framework be maintained only
up to calculation of the book incone adjustnent (as petitioner
argued) or through it (as respondent argued). 1d. at 353. The
Court concl uded that because the general rule is to calculate the
book inconme adjustnent of a consolidated group on a consoli dated
basi s, and section 1.1502-47, Incone Tax Regs., preenpts the
general consolidated return rules for cal cul ating taxabl e incone,
not for cal culating the book inconme adjustnent, the general rule
for cal cul ati ng book income adjustnents on a consolidated basis
prevailed. 1d.; sec. 1.1502-47(q) and (r), Inconme Tax Regs. The
Court noted that the AMI regul ati ons were promul gated after those
for life-nonlife groups and the Comm ssi oner had been nade aware
of this issue by a coment received after the issuance of
tenporary AMI regul ations. State Farm | at 354; see also Field
Serv. Adv. Mem TR-45-1815-95 (Apr. 10, 1996).

The Court recognized that cal culating the book incone

adj ustnment on a consolidated basis could make it nore difficult

to apply the loss limtation rules but noted that allocation of



- 20 -
t he consol i dated book i ncone adjustnent between the subgroups was
a satisfactory solution. State Farm | at 355.

After the Court filed its Opinion in State Farm |, a dispute
arose during the subm ssion of cal culations pursuant to Rule 155
regardi ng the cal cul ati on of preadjustnent AMII. The parties
di sputed the neaning of the statenment in the Court’s Opinion that
the definition of preadjustnment AMIl “inplies the regular taxable
i ncone of the full consolidated group.” 1d. at 351. Petitioner
interpreted this to nean that preadjustnent AMIl shoul d be based
on the anmount of taxable income that would be calculated for the
consol i dated group under the regular tax regi ne. Because the
nonl i fe subgroup had a net operating loss in 1989, petitioner
applied the loss limtation rules and calculated its
preadj ustment AMIl as including only consolidated partial LICTI
By contrast, respondent aggregated the taxable incones of the
subgroups, essentially applying the general rule that applies to
consol i dated groups in section 1.1502-11, |Incone Tax Regs.

The Court agreed with petitioner and hel d:

the text of section 1.56-1(b)(3), Incone Tax Regs., as

wel | as the general operation of the AMI regine,

suggests as a starting point the taxable incone of the

group as conputed for regular tax purposes. * * *

Further, although the life-nonlife provisions in

section 1.1502-47, Incone Tax Regs., do not preenpt the

AMI regul ations, they do preenpt inconsistent rules in

sections 1.1502-1 through 1.1502-80, I|Incone Tax Regs.

Secs. 1.1502-47(a)(4), (qgq), (r), Inconme Tax Regs.

Resort to section 1.1502-11, Incone Tax Regs., is thus

not justified. [State Farm| Rule 155 decision dated
July 23, 2003.]
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Respondent appealed the Court’s State Farm | decision, and the
U.S. Court of Appeals for the Seventh Crcuit affirned. State

Farm Mut. Auto. Ins. Co. v. Conm ssioner, 105 Fed. Appx. 67 (7th

Cir. 2004). The Court of Appeals adopted the reasoning set forth
in this Court’s Opinion and noted that the references to “taxable
i ncone of the consolidated group” and “Consolidated Returns” in
section 1.56-1(b)(3)(iii), Inconme Tax Regs., and section
56(f)(2)(C) (1), respectively, supported the Court’s rejection of
respondent’s subgroup approach. 1d. at 68-69. The Court of
Appeal s stated that respondent’s argunent was “essentially

equi tabl e and out cone-based” and declined to override the express
| anguage of the regulations. 1d. at 69.

1. The |Issues

Petitioner and respondent disagree on two issues: (1)
Whet her the ACE adj ustnment under section 56(g) should be conputed
by treating the nonlife and |ife subgroups as separate groups or
a single consolidated group; and if they are to be treated as a
consol i dated group, whether they should be consolidated using the
principles of section 1.1502-11 or 1.1502-47, Incone Tax Regs.;
and (2) whether the loss |imtation rules apply to AMII for
pur poses of both conparing AMII with ACE and conputing ACE.

Wil e petitioner and respondent di sagree on how to cal cul ate
the ACE adjustment for all of the years 1996 through 2002, their

calculations yield the sane result for 1996 through 2000 because
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bot h subgroups had positive post-ACE adjustnent AMIls for each of
those years. Therefore, this analysis focuses on 2001 and 2002
because those years best illustrate the divergences in the
parties’ nethodol ogies. However, our decision is equally
applicable to 1996 through 2000. Furthernore, while petitioner
and respondent disagree on whether the adjustnents under section
56(g) (4) should be cal cul ated on a consolidated or subgroup
basis, they agree that the anounts of the adjustnents under
section 56(g)(4) should first be cal cul ated for each conpany, and
they agree on the results of those cal cul ations.

[11. Calculation of ACE and the ACE Adj ust nent

Petitioner’s position is that its ACE adjustnent for 1996
t hrough 2002 shoul d be cal cul ated using a consol i dated
nmet hodol ogy. After it filed its returns for those years,
petitioner revised its conputations to reflect its current
position. Petitioner has not filed any return for 1996 through
2002 in which the ACE adjustnent was cal cul ated according to its
current position.

Respondent’ s position is that cal culation of the ACE
adj ustnment, including calculation of the consolidated
preadj ust ment AMIl for each of the years 1996 through 2002,
shoul d be determ ned on a subgroup basis by treating each of the
subgroups as a separate consolidated group. Alternatively,

respondent’s position is that a consolidated nethod may be used
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to calculate the ACE adjustnent as |ong as a consi stent anount
for preadjustnment AMIl is used.

Petitioner argues that a life-nonlife consolidated group
must make its ACE adjustnment on a consolidated basis because the
general rule for consolidated groups is that the ACE adj ust nent
is made on a consolidated basis and nothing in the Code or the
regul ations preenpts this rule as it applies to life-nonlife
consol i dated groups. See sec. 1.1502-47(q) and (r), Incone Tax
Regs. Furthernore, petitioner argues that the |legislative
hi story of section 56(g), the pertinent regulations, and State
Farm | support its position that the ACE adjustnent be nade on a
consol i dat ed basi s.

For consol i dated groups, the ACE regul ations provide that
positive ACE adjustnents are cal cul ated as foll ows:

(n) Adjustnent for adjusted current earnings of
consol i dated groups--(1) Positive adjustnents.--For

t axabl e years begi nning after Decenber 31, 1989, the

alternative m ninumtaxable incone of a consolidated

group (as defined in 8 1.1502-1T) is increased by 75

percent of the excess, if any, of--

(1) The consolidated adjusted current earnings for the
t axabl e year, over

(i1) The consolidated pre-adjustnent alternative
m ni mum t axabl e i nconme for the taxable year. [Sec. 1.56(Q)-
1(n) (1), Incone Tax Regs.; enphasis added.]

The regul ations al so provide that negative ACE adjustnents are
simlarly calculated by reference to “consolidated” anounts.

Sec. 1.56(g)-1(n)(2), Incone Tax Regs. However, the section
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56(g) reqgulations make no reference to life-nonlife subgroups in
particular. See sec. 1.56(g)-1(n), Incone Tax Regs. Section
1.1502-1T, Tenporary Incone Tax Regs., 55 Fed. Reg. 9434 (Mar.
14, 1990), has been replaced by section 1.1502-1(h), Incone Tax
Regs., which defines a “consolidated group” as “a group filing
(or required to file) consolidated returns for the tax year.”®
The parties do not dispute that petitioner’s life and nonlife
subgroups were part of a single consolidated group that was
required to file a single consolidated return for each of the
t axabl e years 1996 t hrough 2002. Wiile there are now proposed
regul ations that provide additional guidance on how consoli dated
groups shoul d cal cul ate the ACE adj ustnent, section 1.1502-55,
Proposed I nconme Tax Regs., 57 Fed. Reg. 62257 (Dec. 30, 1992),
like the current regulations they do not provide any particul ar
gui dance for life-nonlife consolidated groups.

Petitioner argues that the general rule applies to life-
nonl i f e subgroups because nothing in section 1.1502-47, |ncone
Tax Regs., preenpts it. Section 1.1502-47(q), |Inconme Tax Regs.,
provides that the life-nonlife regulations preenpt any
i nconsi stent consolidated return regul ations (specifically

sections 1.1502-0 through 1.1502-80, |Incone Tax Regs.). However,

> Sec. 1.1502-1T, Tenporary |Incone Tax Regs., was originally
publ i shed on Mar. 14, 1990. T.D. 8294, 1990-1 C. B. 66. Wen
finalized on Nov. 19, 1990, the regul ation was redesi gnated sec.
1.1502-1(h), Income Tax Regs. T.D. 8319, 1990-2 C.B. 57. The
tenporary and final regulations are identical.
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there is no reference to the ACE adjustnent in the consolidated
return regulations for the life-nonlife regulations to preenpt.
Furt hernore, section 1.1502-47(r), Incone Tax Regs., provides
that life-nonlife consolidated groups nmust follow the general
rules that apply to consolidated groups unless the life-nonlife
regul ations specifically provide otherw se.

Petitioner also argues that the legislative history of
section 56(g) supports its nmethodol ogy. The 1986 conference
report states:

The determ nation of whether a consolidated group is

eligible to decrease alternative mninumtaxabl e incone

as a result of alternative m ninmumtaxable incone

exceedi ng adjusted current earnings is expected to be

made at the consolidated level. [H Conf. Rept. 99-841

(Vol. 11), at I1-278 (1986), 1986-3 C.B. (Vol. 4) 1,
278; enphasi s added. ]

This history indicates that Congress intended that nmenbers of a
consol i dated group that had perpetually negative ACE adj ustnents
woul d be allowed to consolidate their ACE adjustnents with those
of the rest of the group. There is no indication that Congress
intended to deny this privilege to life-nonlife consolidated
groups. In fact, the conference report contains a discussion of
special rules for life insurance conpani es maki ng an ACE

adj ustnrent (none of which are relevant in this case) a few pages
before the text quoted above, suggesting that Congress was aware
of the problens that arise when |life insurance conpani es make ACE

adj ustnments but that Congress did not believe that there was a
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need to nmake special ACE rules for life-nonlife subgroups. |[d.
at 11-277, 1986-3 C.B. (Vol. 4) at 277.

Petitioner also argues that State Farm | shoul d gui de our
deci si on because the book incone adjustnment and the ACE
adj ustnment parallel each other. Just as was true for the book
i nconme regul ations, the Conm ssioner issued ACE regul ations that
clearly call for a consolidated group to nmake a single
consol i dated ACE adjustnent and that are silent as to whether an
exception is made for life-nonlife groups. Sec. 1.56(g)-1(n)(1),
| ncome Tax Regs.

We agree that the Court’s decision in State Farm|l is also
instructive here. While, as respondent points out, State Farml
dealt with a statute that has been repeal ed and did not address
the ACE adjustnent, the book inconme adjustnment and the ACE
adjustnment are simlar in three inportant ways: (1) Both
adj ustnments were intended to serve the sane purpose—to tax
profits that are reported for financial accounting purposes but
woul d ot herwi se be untaxed, see H Conf. Rept. 99-841 (Vol. 11),
supra at 11-273 to I1-274, 1986-3 C.B. (Vol. 4) at 273-274; (2)
both adjustnents are cal culated on a consolidated basis for
regul ar consol i dated groups, see secs. 1.56-1(a)(3), 1.56(Q)-
1(n) (1), Incone Tax Regs.; and (3) there is nothing in the Code,
the regul ations, or any legislative history that indicates that

t he adj ustnents should be calculated differently dependi ng on
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whet her the consolidated group is a life-nonlife consolidated

group. Because it is possible to give the loss Iimtation rules

effect while calculating ACE on a consolidated basis by

al l ocating the ACE adjustnent when the loss limtation rules

apply, as illustrated by respondent’s alternative nethodol ogy in

t he appendi x, there is no reason to treat life-nonlife

consol i dated groups differently from other consolidated groups in

t he absence of an express directive in the Code or the

regul ations. See sec. 1.1502-47(q) and (r), Incone Tax Regs.
Wi | e acknowl edgi ng that neither the Code nor the

regul ations provide a specific nethod for calculating the ACE

adjustnment for a life-nonlife consolidated group, respondent

argues that because section 1.1502-47, Incone Tax Regs., requires

a subgroup approach for life-nonlife consolidated groups for

regul ar tax purposes, using the subgroup nethod for the ACE

adj ustnent best parallels that regine. In response to argunents

that section 1.1502-47, Incone Tax Regs., is inconsistent with

t he usual nethod of consolidation, the drafters of the

regul ations noted that “it is section 1503(c)(1) which is

i nconsistent with the basic principle of consolidation and,

therefore, the usual nethod of consolidation is not really

relevant.” Preanble to the final regulations, T.D. 7877, 1983-1
C.B. 207, 211. The drafters explained that “To a | arge extent,

the nonlife nmenbers and the life nmenbers are treated as if they
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were two separate groups wth certain exceptions”. 1d., 1983-1
C.B. at 210. Therefore, the usual rules that apply to other
consol i dated groups do not necessarily apply to life-nonlife
consol i dated groups. Respondent argues that cal culation of the
ACE adjustnment is one of the situations where the usual rules
that apply to nost consolidated groups do not apply to life-
nonlife consolidated groups.

Respondent argues further support for his position is found
in section 1.55-1(a), Income Tax Regs., which states:

(a) GCeneral rule for computing alternative m ni num

t axabl e i ncone. - - Except as ot herw se provi ded by

statute, reqgulations, or other published gui dance

i ssued by the Conmm ssioner, all Internal Revenue Code

provi sions that apply in determning the regul ar

taxabl e i nconme of a taxpayer also apply in determ ning

the alternative m ninumtaxable i ncone of the taxpayer.
Section 1.56(g)-1(a)(5), Incone Tax Regs., simlarly provides
that all rules that apply for purposes of determ ning regul ar
taxabl e inconme also apply in determ ning ACE. Because section
1.1502-47(g), lIncone Tax Regs., requires the subgroup nethod for
determ ning CTI for regular tax purposes, respondent argues that
t he subgroup nethod al so applies for determ ning the ACE
adj ustnment, which constitutes part of a taxpayer’s post-ACE
adj ust nent AMII .

However, while AMIlI is essentially the AMI’s equivalent to
CTl and therefore it is appropriate to apply section 1.1502-

47(g), I ncone Tax Regs., when cal cul ati ng preadj ust nent AMII,
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there is no regular tax provision that is equivalent to the ACE
adjustnent. Sonme of the adjustnments in section 56(Qg)(4) are
based on regul ar tax provisions, but the ACE adjustnent itself
sinply has no regular tax counterpart. It does not follow from
the fact that AMIl nust be cal cul ated on a subgroup basis that
ACE nust al so be cal culated on a subgroup basis in the absence of
any supporting authority. Respondent’s alternative nethodol ogy
illustrates that ACE can be cal cul ated on a consolidated basis
and then all ocated between the subgroups in order to arrive at
accurate post-ACE adjustnment AMIls for each subgroup. In the
absence of any cl ear guidance on exactly how to cal cul ate ACE,
petitioner’s method is reasonabl e except for that fact that, as

di scussed in the next section, petitioner uses inconsistent

preadj ustment AMIls when cal culating ACE. See Gottesman & Co. V.

Comm ssioner, 77 T.C. 1149, 1157-1158 (1981).

Respondent al so argues that the subgroup nmethodol ogy is
necessary in order to give effect to the loss limtation rules.
As discussed in section IV. C, the subgroup nethod and the | oss
[imtation rules nust be respected when cal cul ati ng AMI.  For
t hat reason, post-ACE adjustnent AMIl nust be cal cul ated for each
subgroup to determ ne whether the loss limtation rules apply.
Even if a taxpayer ultimately calculates its AMI by aggregating
the incone, adjustnents, and other tax itens for both subgroups,

t he taxpayer nmust first cal cul ate post-ACE adjustnent AMII for
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each of the subgroups to determ ne whether either subgroup has a
negati ve separate post-ACE adjustnent AMIl, which would nean that
t he taxpayer would have to apply the loss limtation rules and
treat its consolidated AMII as the AMIl of the subgroup with
positive separate post-ACE adjustnment AMIlI. However, calculating
separ ate post-ACE adjustnment AMIls for the subgroups does not
require that the taxpayer also calcul ate a separate ACE
adj ustnent for each subgroup. As illustrated by petitioner’s
revi sed nmet hodol ogy for 2001 and 2002, a taxpayer may cal cul ate
separate post-ACE adjustnment AMIls for the subgroups using a
singl e ACE adjustnment by allocating the ACE adjustnment between
t he subgroups. Therefore, it is not necessary to adopt a
subgr oup net hodol ogy for cal culating the ACE adjustnent in order
to cal cul ate post-ACE adjustnent AMIls for each subgroup and give
effect to the loss Iimtation rules.

Respondent al so argues that the preanble to section 1.1502-
55, Proposed Incone Tax Regs., 57 Fed. Reg. 62251 (Dec. 30,
1992), provides guidance for life-nonlife consolidated groups and
supports his nethodol ogy. The preanbl e states:

The Service believes that Congress generally

i ntended the AMI and adj usted current earnings (ACE)

systens to be separate from and parallel to, the

regular tax system * * * Accordingly, under the

separate and parallel principle, all of the provisions

of the Internal Revenue Code (Code) and regul ations

apply in determning consolidated alternative m nimm

taxabl e i ncome (AMIl) and consolidated ACE unl ess the

Service provides otherw se in regulations or other
gui dance. * * *
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The preanbl e further explains that the proposed regul ati ons do
not specifically address life-nonlife consolidated groups, but
the rules of section 1.1502-47, Income Tax Regs., apply to
consol i dated groups under the AMI and ACE systens.

Wil e we agree that section 1.1502-47, Income Tax Regs.,
continues to apply under the AMI and ACE systens and therefore
AMTI must be cal cul ated for each subgroup in order to apply the
loss limtation rules, it does not necessarily follow that ACE
must be cal cul ated on a subgroup basis. The preanble to the
proposed regul ation specifically nmentions life-nonlife
consol i dated groups, yet it does not create any special rules for
calculating ACE for life-nonlife consolidated groups.

Respondent al so argues that the requirenent in section
1. 1502-47(s), Incone Tax Regs., that the nonlife subgroup file a
separate Form 1120, U.S. Corporation Inconme Tax Return, or Form
1120-M U. S. Mutual I nsurance Conpany |Incone Tax Return, and the
life subgroup file a separate Form 1120-L, U. S. Life Insurance
Conpany | nconme Tax Return, supports his argunment that ACE nust be
cal cul ated by subgroup. |If petitioner had filed separate Forns
1120 for each of the subgroups, it would have al so prepared and
filed separate Fornms 4626 for each subgroup. |If petitioner had
prepared and fil ed separate Forns 4626, respondent argues that

petitioner would have cal cul ated separate ACE adjustnents for
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each subgroup because Form 4626 has lines for the corporation’s
ACE adj ust nent .

We do not find that section 1.1502-47(s), |ncone Tax Regs.,
carries this nmuch significance. As suggested in State Farm| and
as illustrated by the parties’ calculations in the appendi x,
petitioner may cal cul ate a consolidated ACE adjustnent and then
allocate it between the two subgroups. The anount of the ACE
adj ustnent al |l ocated to each subgroup could be used to conplete
each subgroup’s Form 4626

Respondent al so argues that because Congress enacted section
1503(c) in 1976°% and the AMI in 1986, it nust have been aware of
subgroups when it created the rules for making an ACE adj ustnment.
Further, it nost likely assuned that ACE cal cul ati ons woul d be
conput ed by subgroup and that no separate explanation for |ife-
nonlife consolidated groups was necessary. However, we do not
find this theory any nore convincing than petitioner’s argunent
t hat Congress nost |ikely assuned that the ACE cal cul ati ons woul d
be conputed on a consolidated basis and that no separate
explanation for life-nonlife consolidated groups was necessary.
There sinply is no clear indication of how Congress intended

life-nonlife affiliated groups to cal culate the ACE adj ustnent.

6 Tax Reform Act of 1976, Pub. L. 94-455, sec. 1507(b)(3),
90 Stat. 1740.

7 Tax Reform Act of 1986, Pub. L. 99-514, sec. 701, 100
Stat. 2320.
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Respondent believes that his argunent is supported by
section 1503(c) (1), which provides:

(1) I'n general.—1f an el ection under section
1504(c)(2) is in effect for the taxable year and the
consolidated taxable incone of the nenbers of the group
not taxed under section 801 [the nonlife subgroup]
results in a consolidated net operating |oss for such
t axabl e year, then under regul ati ons prescribed by the
Secretary, the anopunt of such |oss which cannot be
absorbed in the applicable carryback periods agai nst
t he taxabl e income of such nmenbers not taxed under
section 801 [the nonlife subgroup] shall be taken into
account in determning the consolidated taxable incone
of the affiliated group for such taxable year to the
extent of 35 percent of such | oss or 35 percent of the
taxabl e i ncone of the nmenbers taxed under section 801
[the |ife subgroup], whichever is less. * * * [Enphasis
added. ]

The term “consolidated” in section 1503(c)(1) is used to refer to
both the separate subgroups and to the entire affiliated group.
Furthernore, the term“consolidated” is generally used to refer
to the subgroups throughout section 1.1502-47, Inconme Tax Regs.
See sec. 1.1502-47(a)(2)(i) and (ii), (d)(3), (g)(1) and (2),
(h)y, (k)y, (), (m, (n), (0)(1)(i) and (ii), (2)(i) and (ii),

| ncone Tax Regs.; cf. sec. 1.1502-47(a)(1), (b)(2)(i) and (ii),
(d)(10), ()(7), (g9), (0)(1), (r), Inconme Tax Regs. Respondent
argues that this underm nes petitioner’s argunent that the use of
the term “consolidated adjusted current earnings” in section
1.56(g)-1(n)(1)(i) and (3)(ii), Income Tax Regs., refers to the
consol i dated ACE of the entire affiliated group. W agree that
the use of the term*“consolidated” is anbi guous. However, in

section 1503(c) and section 1.1502-47, Incone Tax Regs., when the
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term*“consolidated” is used to refer to a subgroup it is
i mredi ately apparent because it is used in conjunction with a
reference to a subgroup. See sec. 1503(c)(1) (“consolidated
taxabl e i ncome of the nenbers of the group not taxed under
section 801"); sec. 1.1507-47(g)(1) (“nonlife consolidated
taxabl e i ncome”) and (2) (“consolidated partial LICTI”), Incone
Tax Regs. In the absence of any references to subgroups in
section 1.56(g)-1(n), Inconme Tax Regs., we find it nore |ikely
that “consolidated adjusted current earnings” refers to the ACE
of the entire consolidated group.

Respondent next argues that because section 1.56(Q)-
1(n)(3)(i), Income Tax Regs., references section 1.1502-11
| nconme Tax Regs., which is preenpted by section 1.1502-47, |Incone
Tax Regs., all references to a “group” in the section 56 and the
ACE regul ations should be read as referring to either the “life
subgroup” or the “nonlife subgroup”. However, in the absence of
any clear indication that this was Congress’s intention, we
decline to alter the plain neaning of section 56 and the ACE
regul ations by substituting references to subgroups for
references that indicate the entire consolidated group.

Respondent argues alternatively that if the Court decides
that it is appropriate to calculate the ACE adjustnent using a
consol i dated nethod, the Court may wi sh to use section 1.1502-11

| ncone Tax Regs., instead of section 1.1502-47, Income Tax Regs.,
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to cal cul ate preadjustnment AMII. This would require taxpayers to
add the taxable incones of the subgroups together to cal cul ate
preadj ust ment AMIl even if one subgroup has a negative post-ACE
adj ustnment AMII. As discussed in nore detail in section IV. C
because section 1.1502-47, Incone Tax Regs., preenpts any
i nconsi stent consolidated return regul ations, we find that
section 1.1502-47(g), Incone Tax Regs., preenpts section 1.1502-
11, Income Tax Regs., whenever the AMI requires a cal cul ati on of
taxabl e income for life-nonlife consolidated groups for regular
t ax purposes, such as when cal culating AMIl. Sec. 1.1502-47(q),
| ncone Tax Regs. Therefore, respondent’s alternative nethodol ogy
usi ng section 1.1502-11, Inconme Tax Regs., to calcul ate
preadj ust ment AMIl i s inappropriate.

Respondent argues as a third alternative that the Court may
rule that the ACE adjustnment should be cal culated on a
consol idated basis and that the loss limtation rules should
apply when calculating AMIl as |ong as a consistent AMIl is used.
Respondent’s alternative nmethodology is illustrated in the
appendi x. W believe that respondent’s third alternative

represents the best way to cal cul ate the ACE adj ustnent.



- 36 -

V. Application of the Loss Limtation Rules to AMII

A. Petitioner’s Revised Methodol ogy

Petitioner’s revised nethodol ogy on the second issue is
illustrated in the appendi x. Petitioner argues that the | oss
l[imtation rules apply when cal cul ati ng preadj ust nent AMIl for
pur poses of conparing with ACE (lines 3 and 10 of petitioner’s
revi sed nmet hodol ogy in the appendi x) but that they do not apply
when cal cul ati ng preadjustnent AMIl for purposes of cal cul ating
ACE (line 4 of petitioner’s revised nmethodol ogy in the appendi x).

Under petitioner’s revised nethodol ogy, its 2001 AMIl for
t he consolidated group before the ATNOL deduction is about $525
mllion, conpared to $526 mllion as it originally calcul ated.?®
Under both its revised and original calculations (both
illustrated in the appendi x), petitioner’s 2001 AMII is
attributable solely to the |ife subgroup because the nonlife
subgroup suffered an ATNCL in 2001, which will be carried back to
of fset the nonlife subgroup’s gains in prior years. Petitioner
argues that under its revised nethodol ogy, the AMII before the
ATNCL deduction attributable to the nonlife subsidiary is
negative $9 billion, conpared to its original calculation of
negative $5 billion. These adjustnents, conbined with simlar

adjustnents for 2002, would result in a larger NOL carryback to

8 AIl figures in this section are for illustrative purposes
only. The parties agree that petitioner’s actual tax liability
or refund will be determned in a Rule 155 cal cul ati on.
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prior years which would reduce petitioner’s deficiency in 1996
and produce overpaynents in 1997, 1998, and 1999.

For both 2001 and 2002, on line 3 of petitioner’s
met hodol ogy in the appendi x “Preadjustnment AMII (to conpare with
ACE)” includes only the |ife subgroup’ s preadjustnent AMTII
because petitioner applied the loss Iimtation rules. Section
1. 1502-47(g), Incone Tax Regs., provides that the CTl of a life-
nonlife consolidated group includes the separate CTls of each of
t he subgroups, but neither subgroup’s CTl may be | ess than zero.
Theref ore, because the nonlife subgroup had a negative CTl in
bot h 2001 and 2002, its taxable incone is treated as being zero
for purposes of calculating the consolidated group’s CTI

However, on line 4 of petitioner’s nethodol ogy for 2001 and
2002 in the appendi x, “Preadjustnent AMIlI (to calculate ACE)”,
petitioner added the preadjustnment AMIls of the nonlife and life
subgroups w thout applying the loss limtation rules. This is
the source of the second issue. Respondent argues that if
petitioner calculates its ACE adjustnent using a consolidated
met hod, petitioner nust use the sanme preadjustnent AMIl on |ines
3 and 4. Petitioner’s argunent as to why its nethodol ogy is
appropriate is discussed in section IV. C. and D

Line 5, the section 56(g)(4) adjustnents, represents the
conbi ned section 56(g)(4) adjustnents of the consolidated group.

In 2001 about $1 billion of the adjustnments was attributable to
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t he nonlife subgroup and $200,000 was attributable to the life
subgroup. On line 9 petitioner allocates the ACE adj ust nent
between the nonlife and Iife subgroups according to the section
56(g) (4) adjustnents attributable to prevent the distortion that
woul d ot herwi se be caused when using a consolidated ACE

adj ustment when the loss [imtation rule applies. See State Farm
| at 355.

On line 10 as on line 3 petitioner applies the |oss
limtation rules and shows that petitioner’s post-ACE adjustnent
AMTI for 2001 and 2002 for the consolidated group includes only
the life subgroup’s income and adjustnents because the nonlife
subgroup had no taxabl e incone.

Lines 11 and 12 of petitioner’s revised nethodol ogy for 2002
illustrate the use of the nonlife subgroup’s ATNOL to offset part
of the |ife subgroup’ s post-ACE adjustnment AMIl pursuant to
section 1503(c).

B. Respondent’s Alternative Mthodol ogy

Respondent’s alternative nethodology (illustrated in the
appendi x) essentially adopts petitioner’s revised nethodol ogy
except that it applies the loss limtation rules to preadjustnent
AMTI for purposes of both cal culating ACE and conparing with ACE
Therefore, the preadjustnment AMIls on lines 3 and 4 are the sane.
The use of consistent AMIls results in nuch higher ACE

adjustnments on line 9 for 2001 and 2002 even though both
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petitioner and respondent use the sane figures for the section
56(g) (4) adjustnents on line 5.

Respondent’ s alternative net hodol ogy yields the same post-
ACE adj ustment AMIls for 2001 and 2002 as petitioner’s original
cal cul ati ons.

C. Det erm nation of Preadjustnment AMII Used To Compare Wth
ACE Under Section 56(q)(1)(B)

Petitioner argues that the ACE regulations, the life-nonlife
consolidation regulations, and the State Farm | Rule 155 deci sion
all support the application of the loss limtation rules in
conputing consolidated preadjustnment AMII. |If the | oss
limtation rules apply in conputing consolidated preadjustnent
AMTI, then as shown on line 3 of petitioner’s revised nethodol ogy
in the appendi x, petitioner’s 2001 and 2002 preadj ust nent AMII
woul d include only the |ife subgroup’s preadjustnent AMIlI. The
nonl i fe subgroup’s AMIl was negative, and section 1.1502-

47(g) (1), Income Tax Regs., provides that in calculating the
consolidated group’s CTI the nonlife subgroup’s taxable incone
may not be | ess than zero. Respondent argues that if the Court
deci des that a consolidated nethodol ogy for calculating the ACE
adj ustnent is appropriate, the Court may choose to cal cul ate
preadj ust ment AMIl according to the principles of section 1.1502-
11, Inconme Tax Regs., because of the reference to section 1.1502-
11, Income Tax Regs., in section 1.56(g)-1(n)(3)(i), Inconme Tax

Regs. In that case, petitioner would be required to add the
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preadj ust ment AMIl s of the subgroups w thout application of the
loss Iimtation rules.

Section 1.56(g)-1(n)(3)(i), Incone Tax Regs., defines
“Consol i dated pre-adjustnent alternative m ninumtaxabl e i ncone”
as starting with “the consolidated taxable incone (as defined in
8§ 1.1502-11) of a consolidated group for the taxable year”
However, section 1.1502-47(q), Income Tax Regs., provides that
section 1.1502-47, Incone Tax Regs., preenpts any inconsistent
rules in the other consolidated return regul ati ons, which incl ude
section 1.1502-11, Incone Tax Regs. Therefore, the reference in
section 1.56(g)-1(n)(3)(i), Incone Tax Regs., should be read as a
reference to section 1.1502-47(g), lInconme Tax Regs., which
defines CTI as including only the positive taxable inconmes (if
any) of each subgroup and phase 3 incone. Therefore, because in
2001 and 2002 the nonlife subgroup had a negative AMIl, the
menbers of the nonlife subgroup for 2001 and 2002 woul d be
assigned zero values for their individual preadjustnment AMIs.
However, the negative AMII (or ATNCL) of the nonlife subgroup is
not lost but is carried back to a prior year, used as a current
year offset agai nst consolidated partial LICTI, or carried
forward to a future year.

The Court addressed a simlar issue in State Farm| when the
parties disputed the Rule 155 conputation. As discussed above,

the Court held that the starting point for preadjustnent AMIl is
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the taxable inconme of a taxpayer for regular tax purposes. See
al so sec. 55(b)(2). Because life-nonlife consolidated groups
calculate their taxable incone for regular tax purposes under
section 1.1502-47(g), Inconme Tax Regs., petitioner was required
to calculate its preadjustnment AMIl according to the sane
principles. Petitioner argues that the sane logic applies in
this case because the preadjustnent AMIl used to conpare with ACE
is al so based on taxable incone as cal cul ated for regular tax
pur poses.

The |l egislative history acconpanying the 1986 revisions of
the AMI supports petitioner’s argunent:?®

It is clarified that, in light of the parallel

nature of the regular tax and m ni numtax systens, any

[imtations applying for regular tax purposes to the

use by a consolidated group of NOLs or current year

| osses (e.g., section 1503) apply for m ninmumtax

purposes as well. * * * [H Conf. Rept. 99-841 (Vol.

1), supra at 11-283, 1986-3 C.B. (Vol. 4) at 283.]

Respondent argues that petitioner incorrectly applies the
loss limtation rules on line 3 of its revised nethodol ogy.

Respondent argues that section 1.1502-47(g), |nconme Tax Regs.,

applies only after any negative nonlife carrybacks have been

°® Petitioner also argues that sec. 1.1502-55(a)(2), Proposed
| nconre Tax Regs., 57 Fed. Reg. 62257 (Dec. 30, 1992), supports
its argunent that preadjustnent AMIl to be conpared wth ACE
shoul d be cal cul ated by applying the loss limtation rules.
However, because proposed regul ations are accorded little, if
any, deference, we decline to address them here. See Perano v.
Comm ssioner, 130 T.C. 93, 100 (2008); Estate of Ratliff v.
Comm ssioner, 101 T.C 276, 278 (1993).
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taken into account and setoffs against current year |life subgroup
i ncome have been applied. Respondent argues that section
56(a)(4) provides that the ATNCL deduction is allowed in place of
t he NOL deduction under section 172; therefore, the |oss
[imtation rules apply only after any final ATNOL for the taxable
year has been determ ned and after the amount of any carryback of
such a | oss against the positive taxable incone of the sane
subgroup has been determ ned.

It is evident frompetitioner’s briefs and cal cul ati on of
AMTI for 2000 that petitioner’s revised nethodol ogy applies the
loss limtation rules after calculating the post-ACE adj ust nment
AMIl of each of the subgroups and determ ning whet her either
subgroup had an ATNOL. In 2000 the nonlife subgroup had an NCL
for regular tax purposes but a positive post-ACE adjustnment AMII
Because nei ther subgroup had an ATNOL, petitioner did not apply
the loss limtation rules in 2000.

Respondent does not di spute the accuracy of the result of
petitioner’s cal culations for 2000, nor does respondent argue
that the discrepancies between petitioner’s and respondent’s
cal cul ations for 2001 and 2002 are caused by m stakes in the
order in which petitioner applied the loss limtation rules and

cal cul ated the nonlife subgroup’s ATNOLs.'® Furthernore, section

10 \Whi | e respondent disagrees with petitioner’s nethod of
cal cul ating the ACE adjustnent and post-ACE adj ustnent AMII for
(continued. . .)
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1.56(g)-1(a)(6)(i), Incone Tax Regs., requires preadjustnment AMTII
to be determ ned wi thout the ATNOL deduction under section
56(a)(4). Therefore, we do not find that section 56(a)(4)
prevents taxpayers fromrespecting the loss limtation rules when
cal cul ati ng preadjustnent AMTII.

Because (1) there is no dispute that under section 55(b)(2)
the starting point for preadjustnment AMIl is the taxpayer’s
taxabl e i ncome for regular tax purposes; (2) section 1.1502-
47(g), I nconme Tax Regs., requires that when calculating CTl of a
life-nonlife consolidated group for regular tax purposes, the
t axabl e i ncome of neither subgroup be | ess than zero; and (3)
respondent has not convinced us that petitioner has incorrectly
applied the loss limtation rules to preadjustnment AMII to
conpare with ACE, we find that petitioner properly used the
preadj ustnent AMIls of both the life and nonlife subgroups to
conpare with ACE in 1996 through 2000 and properly used the
preadj ustment AMIl of only the life subgroup to conpare with ACE
in 2001 and 2002.

10, .. conti nued)
2001 and 2002, it appears that the discrepanci es between the
parties’ calculations is elimnated if petitioner uses a
consi stent preadjustment AMTII.
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D. Det erm nati on of Preadjustnment AMII Used To Cal cul ate
ACE Under Section 56(q)(3)

Wil e petitioner argues that the loss limtation rules apply
when determ ni ng preadjustnment AMIl to conpare with ACE, it
argues that the loss limtation rules do not apply when
cal cul ating ACE, despite the fact that ACE essentially equals
preadj ust ment AMIl plus the adjustnents nade under section
56(g)(4). See sec. 56(g)(3).

Petitioner argues that there is no clear guidance as to how
a life-nonlife consolidated group should cal cul ate ACE but that
section 1.1502-55(b)(3)(ii), Proposed Incone Tax Regs., 57 Fed.
Reg. 62258 (Dec. 30, 1992), supports its position. That section
provi des:

(1i) Consolidated ACE.--(A) In general.--

Consol i dated ACE is determ ned in accordance with the

principles of 8§ 1.1502-11, taking into account the

adj ustnments and preferences provided in sections 56,

57, and 58. The consolidated NOL deduction and the

consol i dated section 247 deducti on, however, are not
taken into account in conputing consolidated ACE

(B) Separate ACE.--I1n conputing consolidated
ACE, each nenber nust conpute its separate ACE. The
separate ACE of a nenber is the separate pre-adjustnent
AMIl of the nmenber, as defined in paragraph (b)(2)(ii)
of this section, adjusted as provided in section 56(Q)
and 8 1.56(g)-1. [Enphasis added.]

Petitioner argues that this section of the proposed
regul ations requires that each nenber calculate its own ACE and
t hat each nenber use its true preadjustnent AMIl even if the

menber is part of a subgroup that has a negative aggregate
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preadj ustment AMIl (as opposed to treating its AMIl as zero in
such cases, as respondent advocates). |If we accept petitioner’s
argunent, the AMIlI referred to in section 56(g)(3), which is used
to calculate ACE (line 4 of petitioner’s revised nethodol ogy),
must be calculated differently fromthe AMII referred to in
section 56(g)(1), which is used to conpare with ACE in
cal culating the ACE adjustnent (line 3 of petitioner’s revised
met hodol ogy). Petitioner believes that this is the correct
result because ACE is intended to nmeasure true econom c incone
while AMIlI is intended to neasure taxable incone.

Respondent argues sinply, but persuasively, that there is no
basis in the Code, the regulations, or any proposed regul ations
for applying the loss Iimtation rules to preadjustnment AMII when
conparing it to ACE, but not applying the loss limtation rules
to preadjustnment AMIl when cal cul ating ACE, regardl ess of whether
ACE is cal cul ated by aggregating the separate ACE of each nenber
or otherw se.

We agree with respondent. The general purpose of the ACE
adjustnent is to tax reported profits that woul d otherw se be
unt axed, see H Conf. Rept. 99-841 (Vol. 11), supra at 11-272,
1986-3 C.B. (Vol. 4) 272, and the goal of the AMI was to nake
taxabl e i ncone nore reflective of economc income, see S. Rept.
99- 313, at 519 (1986), 1986-3 C.B. (Vol. 3) 1, 518-519. However,

t he general purpose of the ACE adjustnent is not sufficient to
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overcone the plain | anguage of the Code and the regul ati ons that
treats “preadjustnent AMII” as a termw th a single neaning.

As can be seen fromthe charts illustrating petitioner’s
position in the appendi x, by using different AMIls to conpare
with ACE and to cal culate ACE, petitioner is not making its
taxabl e income reflect its true econom c incone. For exanple, as
petitioner points out on brief, the consolidated group suffered
an econom c | oss of over $4 billion in 2001, yet under
respondent’s position petitioner has positive AMIl of about $526
mllion. However, even under petitioner’s revised nethodol ogy,
petitioner still has a positive postadjustnment AMIlT of al nost
$525 million. Petitioner may not avoid this result without
conpletely disregarding the loss limtation rules because the
life subgroup had substantial taxable incone in 2001 despite the
nonlife subgroup’s | osses. However, by using different AMIIs to
conpare with ACE and to cal culate ACE, petitioner increases its
ATNOL for the nonlife subgroup from$5 billion to over $9 billion
despite the fact that the nonlife subgroup’s economc | oss was
actually only $5 billion. Petitioner does not argue, nor would
the record support, that either the consolidated group or the
nonl i fe subgroup al one suffered a $9 billion economic loss in
2001 that would justify allow ng petitioner such a | arge ATNCL.
Petitioner cannot rely upon logic to contradict the plain neaning

of section 56(g) and its acconpanying regul ations to achi eve an
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illogical result. A simlar, although |less dramatic, inflation
of the nonlife subgroup’s ATNOL al so occurs in 2002 under
petitioner’s revised nethodol ogy.

Petitioner argues that this inflation is perm ssible because
its method affects only timng, not the anmount of the total tax
i nposed on petitioner’s consolidated group. Petitioner believes
this to be true because the section 53 mninumtax credit allows
a corporation to reduce its current year regular taxable incone
by the anmount of an AMI paid in prior years. However, petitioner
does not explain how treating the AMI as nerely a prepaynent of
regular tax renders allowing it an NOL that is billions of
dollars larger than either its regular tax NOL or its economc
|l oss a mnor timng issue.

Further, we find that the proposed regul ati ons do not

support petitioner’s argunent. Section 1.1502-55(b)(3)(i) and
(1i), Proposed Inconme Tax Regs., 57 Fed. Reg. 62258 (Dec. 30,
1992), refers to paragraph (b)(2) for the definition of
preadj ust ment AMIl for purposes of both comparing to ACE to
determ ne the ACE adjustnent and cal cul ati ng consol i dated ACE.
Par agraph (b)(2) of the proposed regul ati ons defines consoli dated
preadj ustment AMIl as the aggregate of the separate preadjustnent
AMTl s of each nmenber, just as consolidated ACE is defined as the
aggregate of the separate ACEs of each nenber. There is no

provision in the proposed regulations that indicates that |ife-
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nonl i fe consolidated groups should treat the AMIl s of nenbers of
a subgroup wth an ATNOL as zero for purposes of determ ning
consol i dated preadjustnent AMIl but then use the actual AMIls of
menbers of the sanme subgroup when cal cul ati ng consol i dated ACE.

Petitioner cites no evidence that Congress intended that the
term “preadj ustment AMIl” should have a different neani ng when
used to conpare with ACE and when used to cal cul ate ACE, either
as a general matter or for life-nonlife subgroups. Wthout such
evidence we will not be guided by petitioner’s interpretation of

the proposed regul ations. See Estate of Wallace v. Conm ssioner,

95 T.C. 525, 547 (1990), affd. 965 F.2d 1038 (11th Cr. 1992).

Petitioner argues that under Atlantic C eaners & Dyers, Inc.

v. United States, 286 U S. 427, 433 (1932), it is possible that a

single termmy have different meani ngs when used in different

ci rcunstances or for different purposes. Wile we agree with
this general proposition, petitioner has not persuaded the Court
that in the case of preadjustnment AMIl “there is such variation
in the connection in which the words are used as reasonably to
warrant the conclusion that they were enployed in different parts
of the act with different intent.” 1d. To the contrary, section
1.56(g)-1(n)(3)(i) and (ii), Incone Tax Regs., provides that the
followi ng definitions of consolidated preadjustnent AMIl and
consol i dated ACE apply to consolidated groups and suggests a

single definition:
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(3) Definitions.—- (i) Consolidated pre-adjustnent
alternative m ninumtaxable incone.--Consolidated pre-
adj ustnent alternative mninmumtaxable incone is the
consol i dated taxable incone (as defined in [section]
1.1502-11) of a consolidated group for the taxable
year, determned with the adjustnments provided in
sections 56 and 58 (except for the adjustnent for
adj usted current earnings and the alternative tax net
operating | oss determ ned under section 56(a)(4)) and
i ncreased by the preference itens described in section
57.

(i1) Consolidated adjusted current earnings.— The
consol i dated adj usted current earnings of a
consolidated group is the consolidated pre-adjustnent
alternative mni nrumtaxable i ncone of the consolidated
group for the taxable year, adjusted as provided in
section 56(qg) and this section. [Enphasis added.]

G ven the proximty of these two definitions in the regul ations,
it wuld strain all reason if the reference to preadjustnment AMII
in the definition of consolidated ACE were not to the definition
of preadjustnent AMIl in the paragraph above it.

Finally, petitioner argues that when the Conm ssioner fails
to issue clear and unanbi guous regul ations fromwhich a taxpayer
can ascertain the prescribed nmethod for calculating its tax
liability, the taxpayer may nmake the conputation using any

reasonable nethod it selects. See Conn. Gen. Life Ins. Co. V.

Conm ssioner, 177 F.3d 136, 144 (3d Gr. 1999), affg. 109 T.C

100 (1997); CGottesman & Co. v. Conm ssioner, 77 T.C at 1157-

1158. However, as discussed above, we do not find petitioner’s
cal cul ation to be reasonabl e.
Petitioner alternatively argues that if the Court determ nes

that the loss I[imtation rules nust be respected when cal cul ati ng
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ACE, then if a subgroup has a negative ACE it should be excl uded
fromthe current year ACE conputation and carried back to of fset
any positive ACE of that subgroup in prior years. However, there
is no provision in the Code or the regul ations for either
excluding or carrying back negative ACEs. The loss limtation
rules apply to taxable incone, not ACE. Therefore, the |oss
l[imtation rules apply to the determ nation of preadjustnment AMII
when cal cul ating ACE, but they do not exclude negative ACEs. As
illustrated by respondent’s alternative nethodol ogy, because
consolidated ACE is all ocated between the subgroups when

determ ning ATNCLs of the subgroups, no negative ACE will be | ost
as petitioner contends.

Because we accept petitioner’s argunent that the |oss
limtation rules apply to consolidated preadjustnent AMIl as
defined in section 1.56(g)-1(n)(3)(i), Incone Tax Regs. (line 3
of petitioner’s revised nethodol ogy), petitioner nmust also apply
the loss limtation rules to the AMIl referenced when cal cul ati ng
consol i dated ACE, defined in section 1.56(g)-1(n)(3)(ii), Inconme
Tax Regs. (line 4 of petitioner’s revised nethodol ogy).

V. Concl usion

We hold that petitioner nust calculate its ACE and ACE
adj ustnment on a consolidated basis for its entire consolidated

group. However, petitioner nust use a consistent preadjustnment
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AMIl that applies the loss limtation rules when calculating its
ACE, ACE adjustnent, and post-ACE adjustnent AMTII.

We have considered all of the argunents nmade by the parties.
To the extent not discussed herein, we find themto be noot or
w thout sufficient nmerit to alter our decisions.

Based on the foregoing,

An appropriate order wll

be i ssued.
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APPENDI X

The figures in this Appendix are for illustrative purposes
only. The parties agree that after all the issues in the instant
case have been resolved, conputations in accordance with Rule 155
w Il be necessary.

Petitioner's Oiginal Calculations for 2001

Nonl i f e Subgr oup Li f e Subgroup Consol i dat ed

Cal cul ati on of Preadjustnent AMTII

1. Regul ar taxable ($5, 777,523, 614) $526, 283, 059 $526, 283, 059
i ncome (|l oss) before
NOL deducti on

2. Adjustnents and (20, 772, 240) (629, 289) (629, 289)
pr ef erences

3. Preadjustnent AMTI (5, 798, 295, 854) 525, 653, 770 525, 653, 770
(to conmpare with ACE)

Cal cul ati on of ACE

4. Preadjustnent AMI (5, 798, 295, 854) 525, 653, 770 525, 653, 770
(to cal cul ate ACE)
5. Sec. 56(g)(4) 1, 032, 435, 020 218, 868 218, 868

adj ustnent s

6. ACE (lines 4 + 5) (4, 765, 860, 834) 525, 872, 638 525, 872, 638

Cal cul ati on of AMII

7. Excess of ACE over 1, 032, 435, 020 218, 868 218, 868
pr eadj ust ment AMII
(line 6 - line 3)
8. 75% of excess 774, 326, 265 164, 151 164, 151
9. ACE adj ust nment 774, 326, 265 164, 151 164, 151
10. AMII before (5,023,969, 589) 525, 817,921 525, 817,921

alternative tax NOL
deduction (lines 3 +
9)
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Petitioner’'s Oiginal

Cal

cul ations for 2002

Nonl i f e Subgr oup

Li f e Subgroup

Consol i dat ed

Cal cul ati on of Preadjustnent AMTII

1. Regul ar taxable
i ncome (|l oss) before
NOL deducti on

($2, 536, 610, 433)

$596, 480, 881

$596, 480, 881

2. Adjustnents and (50, 621, 424) (104, 660) (104, 660)
pr ef erences
3. Preadjustnent AMII (2,587,231, 857) 596, 376, 221 596, 376, 221
(to conmpare with ACE)
Calculation of ACE
4. Preadjustnent AMI (2,587,231, 857) 596, 376, 221 596, 376, 221
(to cal cul ate ACE)
5. Sec. 56(g)(4) 969, 200, 239 1, 745, 057 1, 745, 057
adj ustnent s
6. ACE (lines 4 + 5) (1, 618, 031, 618) 598, 121, 278 598, 121, 278
Cal cul ation of AMII
7. Excess of ACE over 969, 200, 239 1, 745, 057 1, 745, 057
pr eadj ust ment AMII
(lines 6 - 3)
8. 75% of excess 726, 900, 179 1, 308, 793 1, 308, 793
9. ACE adj ust nment 726, 900, 179 1, 308, 793 1, 308, 793
10. AMII before (1, 860, 331, 678) 597, 685, 014 597, 685, 014

alternative tax NOL
deduction (lines 3 +
9)

11. Sec.
of f set

1503(c) 35%

12. AMTI
of f set

after 35%
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Petitioner’'s Revised Met hodol ogy for

2001

Nonl i f e Subgr oup

Li f e Subgroup

Consol i dat ed

Cal cul ati on of Preadjustnent AMTII

1. Regul ar taxable
i ncome (|l oss) before
NOL deducti on

($5, 777, 523, 614)

$526, 283, 059

$526, 283, 059

2. Adjustnents and (20, 772, 240) (629, 289) (629, 289)
pr ef erences
3. Preadjustnent AMII (5, 798, 295, 854) 525, 653, 770 525, 653, 770
(to conmpare with ACE)
Calculation of ACE
4. Preadjustnent AMI (5, 272,642,084) (5,272,642,084)
(to cal cul ate ACE)
5. Sec. 56(g)(4) 1, 032, 653, 888 1, 032, 653, 888
adj ustnent s
6. ACE (lines 4 + 5) (4, 239, 988, 196) (4, 239, 988, 196)
Cal cul ation of AMII
7. Excess of ACE over --- --- (4, 765, 641, 966)
pr eadj ust ment AMII
(line 6 - line 3)
8. 75% of excess --- --- (3,574, 231, 475)
9. ACE adj ust nment (3,573,473, 926) (757, 548) (757, 548)
10. AMII before (9,371, 769, 780) 524, 896, 222 524, 896, 222

alternative tax NOL
deduction (lines 3 +
9)
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Petitioner’'s Revised Met hodol ogy for

2002

Nonl i f e Subgr oup

Li f e Subgroup

Consol i dat ed

Cal cul ati on of Pre-Adjustnent AMI

1. Regul ar taxable
i ncome (|l oss) before
NOL deducti on

($2, 536, 610, 433)

$596, 480, 881

$596, 480, 881

2. Adjustnents and (50, 621, 424) (104, 660) (104, 660)
pr ef erences
3. Preadjustnent AMII (2,587,231, 857) 596, 376, 221 596, 376, 221
(to conmpare with ACE)
Calculation of ACE
4. Preadjustnent AMI (1,990, 855, 636) (1,990, 855, 636)
(to cal cul ate ACE)
5. Sec. 56(g)(4) 970, 945, 296 970, 945, 296
adj ustnent s
6. ACE (Lines 4 + 5) (1,019, 910, 340) (1, 019, 910, 340)
Cal cul ation of AMII
7. Excess of ACE over --- --- (1, 616, 286, 561)
pr eadj ust ment AMII
(line 6 - line 3)
8. 75% of excess --- --- (1,212, 214, 921)
9. ACE adj ust nment (1, 210, 036, 236) (2,178, 685) (2,178, 685)
10. AMII before (3,797,268, 093) 594, 197, 536 594, 197, 536

alternative tax NOL
deduction (lines 3 +
9)

11. Sec. 1503(c) 35% (207, 969, 138) (207, 969, 138)
of f set
12. AMIl after 35% 386, 228, 398 386, 228, 398

of f set
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Respondent’s Position

Petitioner’s Methodol ogy Using

Consi st ent

Pr eadj ust nent AMTI

for 2001

Nonl i f e Subgr oup

Li f e Subgroup

Consol i dat ed

Cal cul ati on of Pre-Adjustnent AMI

1. Regul ar taxable
i ncome (|l oss) before
NOL deducti on

($5, 777, 523, 614)

$526, 283, 059

$526, 283, 059

2. Adjustnents and
pr ef erences

(20, 772, 240)

(629, 289)

(629, 289)

3. Preadjustnent AMI

(5, 798, 295, 854)

525, 653, 770

525, 653, 770

Cal cul ati on of ACE

4. Preadjustnment AMI

525, 653, 770

5. Sec. 56(g)(4)
adj ustnent s

1, 032, 653, 888

6. ACE (lines 4 + 5)

1, 558, 307, 658

Cal cul ati on of

AMT1

7. Excess of ACE over
pr eadj ust ment AMII
(line 6 - line 3)

1, 032, 653, 888

8. 75% of excess

774, 490, 416

9. ACE adj ust nment

774, 326, 265

164, 151

774,490, 416

10. AMIl before
alternative tax NOL
deduction (lines 3 +
9)

(5, 023, 969, 589)

525, 817, 921

525, 817, 921

11. Consol i dat ed
ATNOL deducti on

12. AMII before
[imting use of
current year AM | oss
(lines 10 + 11)

(5, 023, 969, 589)

Cal cul ati on

of Limtation on Use

of Current Year

AMI Loss

13. Current year AMI
| o0ss subject to
[imtation

(5, 023, 969, 589)
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14. Consol i dat ed (5,023,969, 589) ---
ATNOL carryback to
1996 & 1997

15. Avail abl e current --- .-
year AMI | oss (lines
13 - 14)

16. Portion of --- ---
avail abl e current
year AMI | oss taken

i nto account (the

| esser of 35% of zero
and 35% of

$525, 817, 921)

Cal cul ation of AMII After Limting Use of Current Year AMI Loss

17. Consol i dated AMII --- 525, 817,921
(loss) after
[imtation per
subgr oup

18. Consolidated AMII 525, 817, 921
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Respondent’s Position

Petitioner’s Methodol ogy Using

Consi st ent

Pr eadj ust nent AMTI

for 2002

Nonl i f e Subgr oup

Li f e Subgroup

Consol i dat ed

Cal cul ati on of Pre-Adjustnent AMI

1. Regul ar taxable
i ncome (|l oss) before
NOL deducti on

($2, 536, 610, 433)

$596, 480, 881

$596, 480, 881

2. Adjustnents and
pr ef erences

(50, 621, 424)

(104, 660)

(104, 660)

3. Preadjustnent AMI

(2, 587, 231, 857)

596, 376, 221

596, 376, 221

Cal cul ati on of ACE

4. Preadjustnment AMI

596, 376, 221

5. Sec. 56(g)(4)
adj ustnent s

970, 945, 296

6. ACE (lines 4 + 5)

1, 567, 321, 517

Cal cul ati on of

AMT1

7. Excess of ACE over
pr eadj ust ment AMII
(line 6 - line 3)

970, 945, 296

8. 75% of excess

728, 208, 972

9. ACE adj ust nment

726, 900, 179

1, 308, 793

728, 208, 972

10. AMIl before
alternative tax NOL
deduction (lines 3 +
9)

(1, 860, 331, 678)

597, 685, 014

597, 685, 014

11. Consol i dat ed
alternative tax NOL
deducti on

12. AMII before
[imting use of
current year AM | oss
(lines 10 + 11)

(1, 860, 331, 678)

597, 685, 014

597, 685, 014

Cal cul ati on

of Limtation on Use

of Current Year

AMI Loss

13. Current year AMI
| o0ss subject to
[imtation

(1, 860, 331, 678)
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14. Consol i dat ed
alternative tax NOL
carryback to 1997

(1, 860, 331, 678)

15. Avail abl e current
year AMI | oss (lines
13 - 14)

16. Portion of
avai l abl e current

year AMI | oss taken

i nto account (I esser
of 35% of zero or 35%
of $597, 685, 014)

17. Consolidated AMII
(loss) after
[imtation per

subgr oup

597, 685, 014

18. Consol i dat ed AMTrI

597, 685, 014




