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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 in effect when the petition was
filed.! The decision to be entered is not reviewabl e by any
ot her court, and this opinion should not be cited as authority.

This case arises froma petition for judicial review filed in

1Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code, as anended.
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response to a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 issued for unpaid
Federal inconme tax liabilities for taxable years 1994 and 2002.°2

The sole issue for decision is whether respondent abused his
discretion in sustaining a Notice of Federal Tax Lien. For the
foll ow ng reasons, we hold that there was no abuse of discretion
in this case.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference.

Petitioners resided in Egg Harbor Cty, New Jersey, on the
date the petition was fil ed.

Prior Assessnents and O fer-in-Conpronise

Respondent assessed a Federal incone tax liability of
$28, 222. 27 agai nst petitioners for taxable year 1993 on August 7,
1995. Respondent al so assessed a Federal inconme tax liability of
$19,934. 61 agai nst petitioners for taxable year 1994 on July 31,
1995. The total anpbunt assessed for petitioners’ 1993 and 1994
Federal inconme tax liabilities was $48, 156. 88.

Petitioners made an O fer-in-Conpromse (OC) for the

Federal incone tax liabilities assessed for the 1993 and 1994

2Petitioners’ liability for the taxable year 2002 has been
satisfied and is no |longer in issue.
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taxabl e years. The O C provided that petitioners would pay
$32,000 to satisfy these liabilities, with $27,000 to be
initially deposited upon respondent’s acceptance of the O C, and
$5,000 to be paid 6 nonths after respondent’s notice of
acceptance. As part of the OC, petitioners were to “conply with
all provisions of the Internal Revenue Code relating to the
filing [of] returns and paying [of] required taxes for five (5)
years fromthe date IRS accepts the offer.” Petitioners signed
the O C on January 30, 1997

Respondent accepted petitioners’ OC by return letter dated
March 28, 1997. 1In his acceptance letter, respondent provided
that “the conditions of the offer require [petitioners] to file
and pay all required taxes for five years fromthe date shown in
t he upper right corner of this letter.” To avoid default on the
O C, petitioners were required to tinely file and pay their taxes
t hrough March 28, 2002.

Over the next 5 years, petitioners either did not tinely
file, and/or did not tinely pay, and/or failed to report all of
their inconme on their Federal tax returns.

1. Taxable Year 1997

Petitioners failed to report all of their incone on their
1997 Federal inconme tax return. Respondent issued a notice of
deficiency for taxable year 1997, which petitioners subsequently

defaulted. As a result of the default, respondent assessed an
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additional tax of $5,642. The assessnment included an accuracy-
related penalty pursuant to section 6662, a failure to pay
addition to tax pursuant to section 6651(a)(2), and interest for
t axabl e year 1997.

2. Taxable Year 1998

For the taxable year 1998, petitioners tinely filed their
Federal inconme tax return but failed to report all of their
inconme and pay their full tax liability by the filing due date.
Respondent issued a notice of deficiency for taxable year 1998,
whi ch petitioners subsequently defaulted. As a result of the
default, respondent assessed an additional tax of $12,208.
Petitioners were al so assessed a di shonored check penalty, an
accuracy-rel ated penalty pursuant to section 6662, a failure to
pay addition to tax pursuant to section 6651(a)(2), and interest.
Petitioners’ 1998 tax liability was ultimtely paid on June 12,
2003.

3. Taxabl e Year 1999

For the taxable year 1999, petitioners failed to tinely pay
their tax liability. Petitioners were assessed a deficiency, an
addition to tax pursuant to section 6651(a)(2), and interest for
the taxable year 1999. Petitioners’ 1999 tax liability was

ultimately paid on June 26, 2000.



4. Taxable Year 2000

For the taxable year 2000, petitioners failed to pay their
tax liability by the filing due date. Petitioners were |iable
for a failure to pay addition to tax pursuant to section
6651(a)(2), a failure to pay estimated tax addition to tax
pursuant to section 6654(a), and interest for the taxable year
2000. Petitioners’ 2000 tax liability was ultimately paid on My
14, 2004.

5. Taxabl e Year 2001

For the taxable year 2001, petitioners failed to tinely file
and pay their estimated tax liability. Accordingly, petitioners
were assessed an addition to tax pursuant to section 6651(a)(1),
a failure to pay addition to tax pursuant to section 6651(a)(2),
a failure to pay estimated addition to tax pursuant to section
6654(a), two di shonored check penalties, and interest.

In summary, petitioners did not conmply with the provisions
of the Internal Revenue Code pertaining to the filing of returns
and payi ng of Federal inconme taxes for 1997, 1998, 1999, 2000,
and 2001 as required by the O C

Change of Residential Address

Petitioners noved fromLynwood, New Jersey, to Egg Harbor
Cty, New Jersey, in May 2000. Petitioners’ address was changed
in respondent’s records to Egg Harbor City, New Jersey, sonetinme

inthe first week of April 2001.



Col |l ecti on Actions

Al t hough petitioners paid $27, 000 when respondent accepted
the OC, petitioners did not make any further paynment under the
terms of the O C, nanely the $5,000 paynent due on Septenber 27
1997. The record indicates that the $27,000 paid was applied to
anount of the OCtotal attributable to taxable year 1993. This
application resulted in the settlenent of the 1993 taxabl e year.
However, because petitioners did not remt the remainder of the
O C anount, a liability for taxable year 1994 renai ned.

On Cctober 6, 1997, respondent sent petitioners a letter
that applied interest on the unpaid portion of their incone tax
l[tability stemm ng fromtaxable year 1994. On May 4, 1998,
respondent assessed a deficiency of $12,525.27 for taxable year
1994.

As previously discussed, petitioners did not tinely file,
tinely pay, and/or fully report their income for taxable years
1997, 1998, 1999, 2000, and 2001. Although respondent’s
Col | ections personnel were in contact with petitioners regarding
their outstanding liabilities for these years, the personnel did
not revisit the unpaid portion of the 1994 assessnent until early
2001.

On May 1, 2001, and August 31, 2002, respectively,
respondent sent petitioners letters warning themthat if they did

not beconme conpliant with the unpaid liability for taxable year
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1994, the original anpbunt of their income tax liability for 1994-
-$19,934.61--woul d be reinstated. On February 7, 2003,
respondent sent petitioners a letter of default for the taxable
year 1994.

Respondent filed a Notice of Federal Tax Lien on April 29,
2004, showi ng $12,525.27 owed for taxable year 1994, and $332. 94
owed for taxable year 2002.

Petitioners requested a Collection Due Process (CDP) Hearing
on May 11, 2004. The CDP Hearing occurred in Baltinore,

Maryl and, on Cctober 12, 2004. At the Hearing, petitioner
husband requested that the ternms of the original OC be
reinstated. He did not reconmend or propose an alternative
col l ection neans. Respondent determ ned that issuance of a
Notice of Federal Tax Lien would be justified, since petitioners
defaulted on the O C when they failed to tinely file and pay

t heir Federal income taxes for 1997, 1998, 1999, 2000, and 2001.

On Novenber 5, 2004, respondent issued petitioners a Notice
of Determ nation Concerning Collection Action(s) pursuant to
section 6320 and/or 6330, in which respondent determ ned the
Noti ce of Federal Tax Lien for taxable years 1994 and 2002 to be
proper and determ ned that collection of the tax liabilities for

t hose years shoul d proceed.
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Petitioners filed a Petition for Redeterm nation of a
Defi ci ency® requesting the elimnation of penalties and interest
for their 1994 tax liability, and concurrent restoration of the
terns of the defaulted OC.  The trial occurred on Novenber 1,
2005.

Di scussi on

Before a Federal tax lienis filed with regard to any
property or right to property, taxpayers are entitled to notice
and opportunity for a hearing before an inpartial officer of the
respondent’s O fice of Appeals. Secs. 6320(a) and (b),
6330(b)(3). |If the taxpayers request a hearing, they may raise
in that hearing any relevant issue relating to the unpaid tax or
t he proposed lien, including challenges to the appropriateness of
the collection action and “offers of collection alternatives,
whi ch may include the posting of a bond, the substitution of
ot her assets, an installnent agreenent, or an offer-in-
conprom se”. Secs. 6320(c), 6330(c)(2)(A). A determnation is
t hen made which takes into consideration those issues, the
verification that the requirenents of applicable |aw and
adm ni strative procedures have been net, and “whet her any
proposed coll ection action balances the need for the efficient

collection of taxes with the legitimte concern of the person

3On the petition, petitioners should have placed an “X’ in
the box entitled Petition for Lien or Levy Action (Collection
Action), as this is not a deficiency case.
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that any collection action be no nore intrusive than necessary”.
Sec. 6330(¢c)(3)(C. At the CDP hearing, petitioners did not
argue that any portion of their outstanding tax liability for
1994 is uncollectible. Because petitioners do not dispute the
underlying tax liability, we review respondent’s determ nation

for an abuse of discretion. Sec. 6330(d); Goza v. Conm ssioner,

114 T.C. 176, 181-182 (2000). An abuse of discretion occurs when
the Comm ssioner takes action that is arbitrary or capricious,
| acks a sound basis in law, or is not justifiable in light of the

facts and circunstances. Mai |l man v. Conmi ssioner, 91 T.C 1079,

1084 (1988).

Petitioners argue that respondent’s actions anounted to an
abuse of discretion because petitioners were not notified of
their default, and respondent’s Appeals officer unreasonably
deni ed petitioners’ request at the CDP hearing that the terns of
the underlying OC be reinstated. For the reasons stated bel ow,
we find that there was no abuse of discretion in this case.

Noti ce of Default

Petitioners assert that respondent did not provide themwth
notice of default before a Notice of Federal Tax Lien was issued.
The O C Case history shows that when petitioners failed to pay
t he $5, 000 due on Septenber 27, 1997, the Comm ssioner’s
col l ections personnel contacted petitioners by |letter dated

Cct ober 6, 1997, whereby the Comm ssioner applied interest of
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$168.02 to the unpaid liability stemm ng fromtaxabl e year 1994.
The O C Case history shows that while respondent’s collections
personnel did not contact petitioners about petitioners’ unpaid
l[tability for taxable year 1994 until early 2001, the collections
personnel were in contact wth petitioners between 1997 and 2001
regarding their unpaid tax liabilities stenm ng fromtaxable
years 1997, 1998, and 1999.

Regar di ng the outstandi ng assessnent for 1994, respondent
attenpted to contact petitioners by tel ephone no | ess than 10
separate tinmes between 2001 and 2004. Respondent al so sent
petitioners three letters; in tw of these letters, he warned
petitioners of default, and in the third, he notified petitioners
of default.

The O C Case history Listing is replete with notations that
respondent’s Col | ecti ons enpl oyees and managers revi ewed
petitioners’ record for taxable year 1994 for paynents, received
approval to proceed with collections, and attenpted contact with
petitioners when no paynents were received. Accordingly, we
concl ude that the review undertaken by respondent’s enpl oyees in
this case was as thorough and conpl ete as possi bl e given
petitioners’ nonconpliance with the 5-year tinely filing and
payi ng requirenment inposed by the OC, and the inability of

respondent’s enpl oyees to contact petitioners.
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Wth respect to the issue of notice before filing of the
Federal Tax Lien, the Internal Revenue Manual, sec. 5.12.1.3,
provi des that reasonable efforts be nmade to contact the taxpayer
before filing. However, there are no specific requirenents
provided in the Manual, or under the law, that the Conm ssioner
must send a warning default letter when the taxpayers have not
conplied with the terns of an underlying OC.

In this case, respondent sent petitioners two letters
war ni ng them of default on the O C for the taxable year 1994.
Petitioners testified that they had not received either of the
two default warning letters sent by respondent on May 1, 2001,
and August 31, 2002, or the letter of default dated February 7,
2003. Al three letters were sent to petitioners’ address in Egg
Harbor G ty, New Jersey, and petitioners noved to the Egg Harbor
City, New Jersey, address in May 2000. Petitioners testified
that the first tine they becane aware that they had defaulted on
the O C was when respondent issued thema Notice of Federal Tax
Lien on April 29, 2004.

When questioned by the Court, petitioners admtted that
there were “warnings” that they had defaulted on the O C W
find that based on the O C Case history, the “warni ngs” received
by petitioners included both the aforenentioned |etters and phone
conversations. Moreover, we find that petitioners not only had

war ni ng and notice of their default through three letters and
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phone conversations, but that they were aware fromthe date they
signed the O C that any nonconpliance on their part with the 5-
year tinmely filing and paynent requirenent woul d i nmediately
result in default of the A C.

Col |l ecti on Due Process Hearing

The only argunent set forth in the petition was that “al
| egal and procedural requirenents [with respect to the CDP
hearing] were not net.” Section 6320 requires that the
Comm ssioner give notice to taxpayers in witing within 5 days
after the filing of the Notice of Federal Tax Lien of the
t axpayers’ right to request a hearing with Appeals if the request
is made during the 30 days followi ng the end of the 5-day
notification period. |In this case, respondent sent petitioners
the Notice of Federal Tax Lien together wwth the Notice of
Petitioners’ Right to Request a Hearing on May 4, 2004.
Petitioners requested a hearing on May 20, 2004. Accordingly, we
find that all procedural requirenents with respect to the notice
of the lien and the CDP hearing were tinely net.

At the CDP hearing, petitioner husband requested relief from
payi ng the outstandi ng anount due for taxable year 1994 under the
original OC. Petitioner husband presented no other collection
alternatives to this request. Petitioner husband' s singul ar
argunment at the CDP hearing was that he had not received notice

of default, and that he had no notice until receiving the Notice
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of Federal Tax Lien that he was in danger of default. As
previously stated, we find that petitioners were in receipt of
witten and verbal notice of their default. Moreover, we find
that petitioners were aware that their repeated nonconpliance
with the 5-year tinely filing requirenent placed themin default
on the underlying O C

W therefore cannot conclude that respondent acted in an
arbitrary or capricious manner based on the facts of this case.
Petitioners were well aware of their duty to tinely file and pay
their taxes for the 5 years foll owi ng respondent’ s acceptance of
the underlying OC  Petitioners not only failed to tinely file
their 1997 Federal tax return; they failed to tinely file in each
and every one of the 5 years of the O C conpliance period.
Mor eover, respondent attenpted on 10 occasions over 3 years to
contact petitioners at their Egg Harbor residence to craft a
resolution to petitioners’ outstanding liability stemm ng from
taxabl e year 1994. In these years, respondent attenpted to work
wWith petitioners, despite their repeated failures to tinely file.
Petitioner husband, by his own adm ssion, testified that
petitioners did not respond to these attenpts because they
“l acked the noney to pay.” Petitioners then begged this Court to
consider that they are “desperate” because they cannot afford to

pay the anmobunt now sought by respondent with respect to 1994.
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W find that respondent nade repeated efforts to work with
petitioners after they had defaulted on the underlying OC. W
further find that although petitioners were aware that their
failure to tinely file just once in the 5-year conpliance period
woul d result in default, and that they were aware through phone
calls and correspondence from respondent about the default, they
chose to disregard the results of their nonconpliance until the
time of the CDP hearing.

We therefore hold that respondent’s determ nation sustaining
the Notice of Federal Tax Lien was not an abuse of discretion and
t hat respondent may proceed with collection by Federal Tax Lien
of petitioners’ liability stemm ng fromtaxable year 1994.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




