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MEMORANDUM OPI NI ON
SWFT, Judge: This matter is before us under Rule 121 on
respondent’s notion for summary judgnent.
Unl ess otherw se indicated, all section references are to

the Internal Revenue Code in effect for the year in issue, and
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all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

Backgr ound

At the tinme the petition was filed, petitioners resided in
Las Vegas, Nevada.

For 1990, 1991, 1992, and 1993, petitioners filed with
respondent their joint Federal inconme tax returns. For these
years petitioners still owe respondent approxi mately $750, 000 in
cunmul ative total Federal inconme taxes, including accrued
i nterest.

I n Novenber of 2003, petitioners sold their honme and
pur chased for $589,000 a new hone in an expensive nei ghborhood of
Las Vegas, Nevada, paying $122,000 as a cash downpaynent. None
of the proceeds fromthe 2003 sale of petitioners’ prior home was
used by petitioners to make a paynent on petitioners’ outstanding
Federal incone taxes for 1990, 1991, 1992, and 1993.

On March 8, 2004, in an effort to collect petitioners’
unpai d Federal incone taxes, respondent nmailed to petitioners a
notice of intent to |levy on petitioners’ property.

On March 15, 2004, petitioners filed a request for a hearing
wi th respondent’s Appeals O fice challenging respondent’s
proposed | evy and seeki ng approval of an offer-in-conpromse, in
which petitioners offered to make a total paynent of $77,000 with

regard to their Federal inconme taxes for 1990 through 1993.
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Begi nni ng Septenber 9, 2004, petitioners, petitioners’
attorney, and respondent held a series of phone calls and witten
correspondence relating to petitioners’ Appeals Ofice hearing.
Sonme financial information was submtted by petitioners, and
respondent’ s Appeals officer reviewed that material and asked
petitioners for additional information.

Petitioners submtted sone additional financial information
to respondent’s Appeals Ofice, but certain financial information
t hat had been requested by respondent’s Appeals officer was not
provi ded by petitioners. For exanple, petitioners never
subm tted docunents requested by respondent’s Appeals officer
t hat woul d have established the fact of paynent of petitioners’
medi cal and drug expenses.

Based on the financial information petitioners submtted,
respondent’s Appeals officer determ ned that petitioners had
significantly nore discretionary nonthly incone, equity in
assets, and realizable collection potential (RCP) than
petitioners would acknowl edge. The figures petitioners and
respondent’s Appeals officer respectively calculated are set

forth bel ow

Petitioners Respondent
Di scretionary Monthly |ncone $ 0 $ 2,937
Equity in Assets 82, 853 319, 535
RCP 127, 087 460, 511
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The di sagreenment between petitioners and respondent’s
Appeal s officer focused on whether certain alleged |ife insurance
and nedi cal and drug expenses should be treated as discretionary
or as nondi scretionary expenses and on whether petitioners had
adequately established that they actually were incurring and
payi ng the expenses being claimed. During the Appeals Ofice
hearing, petitioners did not submt the docunentation necessary
to substantiate their paynment of the disputed expenses.

The chart below sets forth the respective anounts
petitioners claimand respondent would allow for |ife insurance

and nedi cal and drug expenses:

Type of Expenses Petitioners Respondent
Li fe I nsurance $2, 311 $ 500
Medi cal and Drug 1, 553 1, 200

Petitioners’ alleged life insurance expenses are based on
whole life insurance policies on the |ife of each petitioner.
Respondent’ s offer-in-conprom se gui delines allow taxpayers’
expenses only for termlife insurance coverage. See
2 Adm nistration, Internal Revenue Manual (CCH), sec. 5.15.1.10,
at 17,662 (May 1, 2004).

Under section 6330, where a taxpayer’s underlying tax
l[tability is not in dispute, our standard of review over

respondent’s Appeals Ofice’'s determ nation on a taxpayer’s
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appeal of a notice of levy is whether respondent’s Appeals Ofice

abused its discretion. Lunsford v. Comm ssioner, 117 T.C 183,

185 (2001). We are asked to affirm as a matter of summary
j udgnent, respondent’s Appeals Ofice’'s determnation to reject
petitioners’ offer-in-conprom se and to sustain respondent’s
notice of |evy.

W may grant sunmmary judgnment where there remains no
material fact issue and where a party is entitled to judgnent as

a matter of law. Rule 122(a); Dahlstromyv. Conmm ssioner, 85 T.C

812, 821 (1985); Espinoza v. Conm ssioner, 78 T.C. 412, 416

(1982) .

The adm nistrative file herein establishes that respondent’s
Appeal s officer reviewed petitioners’ financial data that was
properly and tinmely submtted during the Appeals Ofice’'s
consideration of petitioners’ appeal, that petitioners failed to
submt to respondent’s Appeals Ofice requested information on
time, and that petitioners spent over $100,000 in cash as a
downpaynent to purchase an expensive new hone at a tine when they
had substantial Federal incone taxes due.

Based on these facts, we conclude as a matter of |aw that
respondent’s Appeals Ofice did not abuse its discretion in
i ssuing the notice of determ nation rejecting petitioners’ offer-

i n-conprom se and sustaining respondent’s | evy notice.
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The question before us is not whether respondent’s Appeal s
O fice woul d have decided differently had it received additional
information. Rather, the question before us is whether
respondent’s Appeals Ofice acted appropriately and within its
proper discretion based on information it received during the
Appeal s Ofice consideration of petitioners’ appeal. The record
before us answers that question in the affirmative.

Petitioners now claimadditional |egal expenses,
transportati on expenses, and inconme averaging in order to
establish that respondent’s cal cul ation during the Appeals Ofice
hearing of petitioners’ RCP was too high.

These itens constitute new i ssues and wll not be all owed.

See Magana v. Conm ssioner, 118 T.C 488, 493-494 (2002).

Furthernore, as we stated in Murphy v. Comm ssioner, 125 T.C.

301, 315 (2005), when Appeals officers nmake reasonabl e requests
for relevant docunentation fromtaxpayers and taxpayers do not
produce the docunentation in a reasonable tinme, the Appeals
officer conmmts no abuse of discretion in making a determ nation
w thout regard to the m ssing information.

For the reasons stated, we shall grant respondent’s notion
for summary judgnent.

To reflect the foregoing,

An appropriate order and

decision will be entered for

r espondent.



