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MVEMORANDUM OPI NI ON

HALPERN, JUDGE: This case arises froma request by
petitioner of the Internal Revenue Service (IRS) for equitable
relief fromjoint and several liability for Federal incone tax

for petitioner’s 2006 taxable (calendar) year (2006). The IRS
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deni ed the request, and petitioner brought this action protesting
that denial. W have jurisdiction to determ ne the appropriate
relief (if any) available to petitioner. See sec. 6015(e)(1);?

Pullins v. Conm ssioner, 136 T.C. _ , _ (2011) (slip op. at 10).

Both the scope and standard of our review are de novo. Pullins

v. Conmm ssioner, supra at __ (slip op. at 11). Petitioner bears

the burden of proof. See Rule 142(a); Pullins v. Conm Sssioner,

supra at __ (slip op. at 11).

I ntervenor, petitioner’s husband (M. Bailey), objects to
the relief sought by petitioner, but since he neither executed
the stipulation of facts that respondent prepared for his
signature, appeared at trial (although he appeared earlier, at
calendar call), nor filed a brief in this case, we assune he has
declined to prosecute his objection. W shall dismss this case
wWth respect to himfor failure to prosecute. See Rule 123(b);

Tipton v. Comm ssioner, 127 T.C 214, 218 (2006).

For the reasons that follow, we determ ne that petitioner is
not entitled to equitable relief fromjoint and several liability

for 2006.

1Unl ess ot herwi se noted, section references are to the
I nternal Revenue Code as currently in effect, and Rule references
are to the Tax Court Rules of Practice and Procedure.
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Backgr ound

Sone facts have been stipulated and are so found. The
stipulation of facts, with acconpanying exhibits, is incorporated
herein by this reference.

At the tinme the petition was filed, petitioner resided in
New York State.

In October 2007, petitioner and M. Bailey nade a joint
return of Federal incone tax (return) for 2006. They signed the
return on October 12, 2007. The return shows total tax of
$29, 245, a withholding credit of $5,220, a credit for Federal
t el ephone excise tax of $60, an estinmated tax penalty of $314,
and an amount owed of $24,279 (unpaid tax). No paynent
acconpani ed the return.

Petitioner applied to the IRS for equitable relief from
joint and several liability for 2006 by submtting to it a Form
8857, Request for Innocent Spouse Relief, dated Novenber 5, 2008
(request). In response to the request, the IRS nmade a
prelimnary determnation to deny the request on the ground that
petitioner had not shown that it would be unfair to hold her
responsi ble for the unpaid tax. The IRS stated: “You did not
prove, [sic] that at the tine you signed the return, you had
reason to believe the tax would be paid. Also, the docunentation
you provi ded does not prove econom c hardship.” Petitioner

di sagreed with the IRS prelimnary determ nation, but,
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thereafter, the IRS finalized its determnation, stating: “The
i nformati on we have avail abl e does not show you neet the
requirenents for relief. You did not showit would be unfair to
hol d you responsible.”

During 2006 and throughout the adm nistrative proceeding in
this case, petitioner and M. Bailey were marri ed.

We conducted a trial in this case. At the conclusion of the
trial, we set a schedule for both opening and answering briefs.
We instructed petitioner as to the inportance of submtting
briefs to assist us in considering the evidence in this case
si nce, anong other things, the stipulated exhibits conprise
hundreds if not nore than a thousand pages. W directed her to
Rul e 151(e), which addresses the formand content of briefs, and
we enphasi zed the inportance of conplying with the rule. Rule
151(e) (3) provides that an opening brief shall contain proposed
findings of fact, in the formof nunbered, concise statenments of
essential facts (“and not a recital of testinony nor a discussion
or argunent relating to the evidence or the | aw’) supported by
“references to the pages of the transcript or the exhibits or
ot her sources relied upon to support the statenent.” Wile
petitioner’s opening brief does consist in part of nunbered,
relatively concise statements of fact, it fails to provide the
required references to the trial transcript, the exhibits, or the

stipulation. In his answering brief, respondent objects to many
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of petitioner’s proposed findings of fact as not being supported
by evidence in the record. Respondent asks us to strike those
portions of petitioner’s opening brief that do not conply with
the Rules. W shall not do so, but to the extent that we cannot
easily verify petitioner’s proposed findings of fact (aided in
part by respondent’s answering brief), we disregard them
Moreover, in her answering brief, petitioner fails to conply with
the requirenment of Rule 151(e) that she identify by nunber the
statenents of proposed findings of fact nade by respondent in his
opening brief to which she objects, setting forth her reasons for
objecting. She nerely nmakes statenents of general rebuttal to
many of respondent’s proposed findings; e.g., with respect to
respondent’s proposed findings relevant to whet her she knew or
shoul d have known about the 2006 underpaynent of tax: “I signed
the return with knowl edge of the tax liability. However, this
does not prove that | knew that the tax liability would not be
paid by the [sic] M[.] Bailey, who had enough liquid assets to
meet his tax obligation.” Accordingly, we conclude that
respondent’s proposed findings of fact are correct except to the
extent that petitioner objects to a particular proposed finding
and identifies evidence (or we can identify evidence) supporting

the objection. See, e.g., Jonson v. Conm ssioner, 118 T.C 106,

108 n.4 (2002), affd. 353 F.3d 1181 (10th G r. 2003).
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Di scussi on

| nt roducti on

As a general rule, spouses nmaking a joint Federal incone tax
return are jointly and severally liable for all taxes shown on
the return or found to be owwing. Sec. 6013(d)(3). 1In certain
situations, however, a joint return filer can avoid such joint
and several liability by qualifying for relief therefrom under
section 6015. There are three types of relief avail abl e under
section 6015: (1) Full or apportioned relief under section
6015(b), (2) proportionate tax relief for divorced or separated
t axpayers under section 6015(c), and (3) equitable relief under
section 6015(f), when relief is unavail able under either section
6015(b) or (c). Petitioner’s only claimis that she is entitled
to equitable relief under section 6015(f).

Section 6015(f) provides:

SEC. 6015(f). Equitable Relief.--Under procedures
prescribed by the Secretary, if--

(1) taking into account all the facts and
circunstances, it is inequitable to hold the individual
liable for any unpaid tax or any deficiency (or any
portion of either); and

(2) relief is not available to such individual
under subsection (b) or (c),

the Secretary nmay relieve such individual of such liability.
The parties agree that petitioner is eligible to be
considered for equitable relief under section 6015(f) because

relief is not available to petitioner under section 6015(b) or
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(c). They disagree, however, as to whether she has shown her
entitlenent to that relief.

1. Revenue Procedure (Rev. Proc.) 2003-61

A. | nt r oducti on

In accord with the statutory provision that relief is to be
grant ed under section 6015(f) follow ng “procedures prescribed by
the Secretary,” the Comm ssioner has issued revenue procedures to
guide its enployees in determ ning whether a taxpayer is entitled
torelief fromjoint and several liability. See Rev. Proc. 2003-
61, 2003-2 C. B. 296, nodifying and supersedi ng Rev. Proc. 2000-
15, 2000-1 C. B. 447. Rev. Proc. 2003-61, supra, lists the
factors that I RS enpl oyees shoul d consider, and the Court
consults those sane factors when reviewing the RS denial of

relief. Pullins v. Conm ssioner, supra at __ (slip op. at 11).

Rev. Proc. 2003-61, supra, provides a three-step analysis
for IRS enployees to follow in evaluating requests for relief:
Rev. Proc. 2003-61, sec. 4.01, 2003-2 C.B. at 297 (section 4.01),
lists seven threshold conditions that nust be net before the IRS
will grant any relief; Rev. Proc. 2003-61, sec. 4.02, 2003-2 C. B
at 298 (section 4.02), lists circunstances in which the RS w |
ordinarily grant relief as to liabilities that were reported on a
return (the unpaid tax at issue in this case); and Rev. Proc.
2003-61, sec. 4.03, 2003-2 C.B. at 298 (section 4.03), sets out

ei ght nonexclusive factors that the IRS will consider in
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determ ni ng whet her equitable relief should be granted. See Rev.
Proc. 2003-61, secs. 4.01-4.03, 2003-2 C.B. at 297-298. In
addition, Rev. Proc. 2003-61, sec. 4.03(2), 2003-2 C.B. at 298,
states: “No single factor will be determ native of whether
equitable relief will or will not be granted in any particul ar
case. Rather, the Service will consider and weigh all relevant
factors, regardl ess of whether the factor is listed in * * *
section 4.03.”

B. Section 4.01: Threshold Conditions

Respondent concedes that petitioner neets the threshold
conditions set forth in section 4.01.

C. Section 4.02: Circunstances Odinarily Allowi ng Reli ef

1. | nt roducti on

Section 4.02 provides three conditions that, if satisfied,
will ordinarily qualify a requesting spouse for relief by the IRS
fromliability for an underpaynment of a properly reported
liability. The conditions are:

(a) On the date of the request for relief, the
requesting spouse is no longer married to, or is
|l egally separated from the nonrequesting spouse, or
has not been a nmenber of the sane household as the
nonr equesti ng spouse at any tinme during the 12-nonth
period ending on the date of the request for relief.

(b) ©On the date the requesting spouse signed the
joint return, the requesting spouse had no know edge or
reason to know that the nonrequesting spouse woul d not
pay the incone tax liability. The requesting spouse
must establish that it was reasonable for the
requesti ng spouse to believe that the nonrequesting
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spouse woul d pay the reported incone tax liability.

* * %

(c) The requesting spouse will suffer economc
hardship if the Service does not grant relief. * * *

Rev. Proc. 2003-61, sec. 4.02(1), 2003-2 C.B. at 298.

2. Di vorced, Separated, or Living Apart

Petitioner concedes that she is still married to M. Bail ey,
and she makes no argunent that they are legally separated. She
testified that M. Bailey noved out of their marital residence
(whi ch she owns) in Novenber 2006. Respondent concedes that when
the request was made M. Bail ey had been absent fromthat
residence for nore than 12 nonths. Neverthel ess, respondent
argues, that absence was tenporary and, thus, does not qualify as
an absence for determ ni ng whether petitioner and M. Bailey were
not nenbers of the sanme household. See sec. 1.6015-3(b)(3),
| ncone Tax Regs.; Rev. Proc. 2003-61, sec. 4.03(2)(a)(i).
| ndeed, petitioner testified at trial: “[Until today | always
t hought M. Bailey was going to nove back in the honme. He was
pi cking up groceries. He was doing things. He said he needed
time away fromthe hone, and | believed him” On brief,
petitioner contradicts her testinony as to the duration of her
belief, claimng, wthout any support fromthe record, that her
belief that he would return to the marital hone “was brief and
fleeting.” Nevertheless, given M. Bailey s approximately 2-year

absence fromtheir marital home when petitioner nmade the request
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i n Novenber 2008, we think it not unreasonable to val ue
experience over hope and find that it was reasonable then to
believe that he would not return. W conclude that his absence
was, thus, not tenporary, and he had not been a nenber of her
househol d for at |east 12 nonths when she nade the request.
Petitioner satisfies the first condition.

3. Know edge or Reason To Know

Petitioner and M. Bailey signed the return on Cctober 12,
2007, and she concedes that she signed it with know edge of the
resulting tax liability. She clainms that that does not prove
that she knew or had reason to know that M. Bailey would not pay
the reported tax liability. That is so. But respondent proposes
that we find as facts that, on October 12, 2007, (1) M. Bailey
di d not have an individually owed bank account, (2) petitioner
and M. Bailey jointly owed both an HSBC checki ng and an HSBC
money mar ket account, both of which, on that date, were enpty or
nearly so, and (3) when she signed the return, she knew that M.
Bail ey had no liquid assets to draw upon to pay the reported
l[iability. Because petitioner has not contradicted those
proposed findings, we find accordingly. Wile on October 12,
2007, petitioner may not have known that M. Bailey would not pay
the reported liability, she has failed to prove that she had no

reason to know that M. Bailey would not pay that liability.



- 11 -
| ndeed, the findings we have just made suggest the contrary.
Petitioner fails to satisfy the second condition.

4. Econom ¢ Har dship

Econom c hardship is defined as an inability to neet
reasonabl e basic living expenses. Sec. 301.6343-1(b)(4), Proced.
& Admn. Regs. In her opening brief, petitioner clainms, wth no
citation of the record, “that she will suffer extraordinary
financial hardship within the neaning of the * * * [Internal
Revenue Code] if she is required to pay this tax.” She echoes
that claimin her answering brief, supported by exhibits attached
to that brief, which we detached and returned to her as ex parte
statenents prohibited in a brief. See Rule 143(c). Respondent
enphasi zes what petitioner failed to show to establish econom c
hardship; to wit, she did not introduce into evidence account
statenents showi ng the current bal ances in her bank accounts,
evi dence of the current values of her equities in the various
properties she concedes she owns, or evidence of her current
i ncone and personal expenses. Respondent | ooks at the inconme and
expenses information petitioner reported in the request, which
shows equal nonthly inconme and expenses of $7,615, and he clains
that, pursuant to his collection standards, the allowable Iiving
expenses for a four-person household are approxi mately $5, 725 and
that petitioner’s stated incone exceeds the allowable amount. He

al so points out that petitioner admts that she drives a Lexus
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aut onobi l e, cl ains school expenses of $2,250 a nonth for sending
her children to private school, and owns a vacation hone in the
Poconos (which petitioner testified had no value). The parties
have stipulated that petitioner currently owns and operates at
| east three conpanies involved in the rental real estate business
and, directly or through those conpanies, owns at |east seven
properties. Again, petitioner has failed to carry her burden of
proving that she will suffer economc hardship if we do not grant
her relief, and respondent’s argunents and the stipul ati ons
suggest the contrary. Petitioner fails to satisfy the third
condi tion.

5. Concl usi on

Having satisfied only the first of the three conditions set
forth in section 4.02(1), petitioner is not entitled to relief
under the circunstantial test set forth in section 4.02.

D. Section 4.03: Mtigating Factors

1. | nt roducti on

Section 4.03 applies to requesting spouses who filed a joint
return, request relief under section 6015(f), and satisfy the
t hreshol d conditions of section 4.01, but do not qualify for
relief under section 4.02. It |lists eight nonexclusive factors
to be considered in determ ning whether, taking into account al
the facts and circunstances, it is equitable to grant the

requesting spouse full or partial equitable relief under section
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6015(f). The eight factors are: (1) Marital status, (2)
know edge or reason to know, (3) econom c hardship, (4)
nonr equesti ng spouse’s legal obligation to pay the tax pursuant
to a divorce decree or agreenent, (5) significant benefit, (6)
good-faith effort to conply with tax laws, (7) spousal abuse, and
(8) nental or physical health. The last two factors, if present,
will weigh in favor of equitable relief, but, if not present,
wi |l not weigh against equitable relief. W have already
addressed the first three factors, and the first weighs in
petitioner’s favor, while the second two do not.

2. Legal Obligation

This factor is neutral since petitioner and M. Bailey are
not di vorced.

3. Si gni fi cant Benefit

The test here is whether petitioner received significant
benefit (beyond normal support) fromthe unpaid i ncone tax
liability. See Rev. Proc. 2003-61, sec. 4.03(2)(a)(v), 2003-2
C.B. at 299. The unpaid tax is in substantial part due to M.
Bailey’s gain on his sale of real property |located on Sheffield
Avenue in Brooklyn, New York. M. Bailey deposited $249, 838 of
his proceeds fromthe sale in petitioner and M. Bailey's jointly
owned HSBC noney mar ket account, which had a $52 bal ance before
the deposit. On March 21, 2007, petitioner withdrew $80, 000 from

that account, virtually enptying the account, and deposited that
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suminto her individual savings account. At |east $49, 948 of the
$80, 000 she withdrew came fromthe proceeds deposited by M.

Bail ey. Petitioner used the withdrawn funds to pay the nortgage
on her residence, to pay expenses of her Poconos vacation hone,
to pay her children’s private school tuition, and to pay for
food, utilities, and |iving expenses. Respondent suggests that
petitioner’s withdrawal prevented M. Bailey from paying the
unpaid tax fromthe sale proceeds he had received and deposited
in their joint account, deciding instead to use a portion of

t hose proceeds for her own benefit. There is no evidence that
she reserved anything for taxes, although she knew her w t hdrawal
enptied the account and she had no assurance that M. Bailey had
reserved anything for taxes. Petitioner has failed to carry her
burden of show ng that she did not receive significant benefit
(beyond normal support) fromthe unpaid tax. Indeed, the

evi dence suggests the contrary.

4. Conpli ance Wth the Tax Laws

The test here is whether petitioner has made a good-faith
effort to conply with the incone tax |laws follow ng 2006, the
year here in issue. See Rev. Proc. 2003-61, sec. 4.03(2)(a)(vi).
Petitioner does not address this factor on brief beyond cl ai m ng
that she is in full conpliance. The parties have stipul ated that
petitioner did not file her 2008 Federal inconme tax return until

July 19, 2010. There is no evidence that petitioner obtained an
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extension of tinme to file that return. Petitioner has failed to
carry her burden of proving a good-faith effort to conply with
the tax laws. |Indeed, the evidence suggests the contrary.

5. Spousal Abuse

Petitioner makes no cl ai mof spousal abuse, and this factor
is of no account.

6. Mental or Physical Health

The test here is whether petitioner was in poor nental or
physi cal health on the date she signed the return or at the tine
of the request. See Rev. Proc. 2003-61, sec. 4.03(2)(b)(ii). In
the request, petitioner stated that she had no physical or nental
heal th problens either then or when she signed the return. In
her answering brief, she clains that, when she signed the return,
she was suffering froma host of nedical ailnents, including
severe headaches and nental stress. W give credence to
petitioner’s contenporaneous statenent, in the request.
Petitioner has failed to carry her burden of proving poor nental
or physical health on the date she signed the return or at the
time of the request. This factor is of no account.

7. Weighing the Facts and Circunstances

The only factor weighing in favor of relieving petitioner
fromliability is her marital status. Wth respect to the factor
of know edge or reason to know that M. Bailey would not pay the

reported liability, our findings suggest that petitioner did have
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reason to know. This factor weighs in favor of her retaining
l[iability. Likew se with respect to econom c hardship, since our
findi ngs suggest that petitioner would not suffer economc
hardship if she were to retain liability. And simlarly with
respect to the factors of significant benefit and conpliance with
the tax | aws.

Accordingly, after considering and weighing all the factors,
we find that it would not be inequitable to hold petitioner
liable for the unpaid tax.

[11. Concl usion

To reflect the foregoing,

An appropriate order of

di sm ssal and decision will

be entered.




