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MVEMORANDUM OPI NI ON

VELLS, Judge: This matter is before the Court on
respondent’s notion to dismss for failure to state a clai mupon
which relief can be granted. Al section references are to the
I nternal Revenue Code, as anended, and all Rule references are to

the Tax Court Rules of Practice and Procedure.
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Backgr ound

At the tinme of the filing of the petition, petitioner
resi ded in Bl oom ngdal e, Georgi a.

On March 30, 2003, respondent issued to petitioner a Final
Notice - Notice of Intent to Levy and Notice of Your Right to a
Hearing for tax year 2001. In response, petitioner tinely
requested a hearing by filing Form 12153, Request for Collection
Due Process Hearing, citing frivolous argunents in support of his
request.

During the Appeals process, Settlenment Oficer Powell had a
t el ephone conversation with petitioner in which he requested a
face-to-face hearing in Savannah, Georgia. Respondent’s Ofice
of Appeals had previously sent a letter to petitioner stating
that petitioner would not receive a face-to-face hearing unl ess
he had nonfrivol ous issues to discuss but instead would receive a
heari ng by tel ephone and/or correspondence. Wen Settl enent
O ficer Powell asked what issues petitioner would discuss at a
face-to-face hearing, petitioner said he wanted to di scuss the
law that forces himto pay tax. Settlenment Oficer Powell
infornmed petitioner that the issue was frivol ous and he woul d
therefore only receive a tel ephone or correspondence heari ng.
Petitioner then stated that, if he did not receive a face-to-face

hearing in Savannah, Georgia, he did not want a heari ng.
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Settlement Oficer Powell then verified that he had no prior
i nvol venent with the unpaid inconme tax at issue, that petitioner
had an unpaid incone tax liability for taxable year 2001, and
t hat respondent nmet the requirenents of all applicable |aws and
adm ni strative procedures. Settlenent O ficer Powell considered
whet her the proposed collection action bal anced the need for the
efficient collection of taxes with the concern of petitioner that
any collection action be no nore intrusive than necessary.
Petitioner did not raise, and, consequently, Settlenent Oficer
Powel | did not consider, any challenges to the appropri ateness of
the collection actions or offers of collection alternatives.

On May 11, 2004, respondent issued a notice of determ nation
sustai ning the proposed levy. In response, petitioner tinely
petitioned this Court.! The petition states in part:

The person involved in the determ nati on has not answered

any on ny question. | have exhausted ny ability to keep

asking when they the IRS just acts like | am sheep they can
run over. | will not ask any nore, when they should have

al ready answered ny request. | have called, and called, and

| can’t even get a response, other than one agent told ne,

“you owe this because ny conputer says you owe it.” One of

the other agents | talked to told ne,”l amthe IRS | can

take your property anytinme | want too”. Well | guess this is

where we are going, we are going to see just how it works.
the rest of ny research is on the other 5 pages. | was

Petitioner incorrectly nmarked the area of the Court’s
standard petition formused to identify the type of action
sought. Petitioner indicated that it was a Petition for
Redet erm nation of a Deficiency. The Court has treated this
pl eading as a Petition for Lien or Levy Action (Collection
Action).
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deni ed a due process hearing, all |1 got was a phone call and
they nade up the rest in the notice of determ nation.

Petitioner attached five additional pages to the petition
whi ch include the follow ng: (1) Nunerous citations to Federa
and Suprene Court cases; (2) quotes from various Congressional
proceedi ngs, including a Senate hearing regardi ng formation of
the UN;, (3) a quote from John Maynard Keynes about inflation; and
(4) various Code sections. Petitioner’s response to the instant
notion and statenents at the hearing on the notion contain
simlar argunents, including: (1) The definition of frivol ous;
(2) quotes from Thomas Jefferson and George Washi ngton; (3)
citations of various sections of the Internal Revenue Code and
the Regul ations; (4) an argunent based on the Sixth Amendnent;
(5) a section 861 argunent often advanced by tax protesters; and
(6) various religious statenents.

Di scussi on

Rul e 331(b)(4) requires that a petition in a |evy action
contain “Clear and conci se assignnents of each and every error
whi ch the petitioner alleges to have been commtted in the notice
of determ nation. Any issue not raised in the assignnments of
error shall be deenmed to be conceded. Each assignnent of error
shal |l be separately lettered.” Rule 331(b)(5) further requires
that the petition contain “[c]lear and concise lettered

statenents of the facts on which the petitioner bases each
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assi gnnent of error.” See Lunsford v. Comm ssioner, 117 T.C 183

(2001); Goza v. Comm ssioner, 114 T.C. 176 (2000).

The petition in the instant case does not contain clear and
conci se assignnents of any error that petitioner alleges to have
been commtted in the notice of determ nation. Likew se, the
petition does not contain clear and concise lettered statenents
of the facts on which petitioner bases an assignnment of error.
| nstead, petitioner argues only |aw and | egal conclusions in the
petition as evinced by the attachnments to the petition.

The petition neither confornms to this Court’s Rul es of
Practice and Procedure, nor states a claimupon which relief can
be granted.2? The absence in the petition of specific justiciable
al l egations of error and of supporting facts permts this Court

to grant respondent’s notion. See Goza v. Conm SSioner, supra.

2Petitioner’s contention that he is entitled to a face-to-
face hearing has no nerit. Hearings conducted under sec. 6330
are informal proceedings, not formal adjudications. Katz v.
Comm ssioner, 115 T.C 329, 337 (2000); Davis v. Conmm Ssioner,
115 T.C. 35, 41 (2000). Hearings may be held as face-to-face
nmeetings, and they may al so be conducted by tel ephone or by
correspondence. Katz v. Conm ssioner, supra at 337-338; sec.
301.6330-1(d)(2), QA-D6 and D7, Proced. & Adm n. Regs.

In light of petitioner’s frivolous argunents, a face-to-face
hearing in this case would not be productive. See Lunsford v.
Comm ssioner, 117 T.C 183, 189 (2001). W note that respondent
offered a face-to-face hearing if petitioner raised any
meani ngful issue regarding his tax liability or the proposed
| evy.
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Section 6673(a)(1l) authorizes the Court to require the
t axpayer to pay a penalty not in excess of $25,000 when it
appears to the Court that, inter alia, proceedings have been
instituted or maintained by the taxpayer primarily for delay or
that the taxpayer's position in such proceeding is frivolous or

groundless.® In Pierson v. Conmi ssioner, 115 T.C 576, 581

(2000), we issued a warning to taxpayers concerning the
inposition of a penalty under section 6673(a)(1l) on those

t axpayers abusing the protections afforded by sections 6320 and
6330 through the bringing of dilatory or frivolous lien or |evy
actions. The Court has since repeatedly disposed of cases

prem sed on argunents akin to those raised herein sunmarily and
with inposition of the section 6673 penalty. See, e.g., Craig v.

Commi ssioner, 119 T.C. 252, 264-265 (2002) (and cases cited

t herein).

Respondent has not sought a section 6673 penalty in this
case, and the Court declines to inpose such a penalty because the
record contains no evidence that petitioner has been warned
expressly that we may do so under the circunstances extant
herein. However, petitioner is now so warned. |f petitioner

insists on asserting frivolous and irrel evant argunents in the

%Respondent did not nove for a penalty under sec.
6673(a)(1). However, the Court considers this issue sua sponte.
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future, or instituting court proceedings primarily for the
pur pose of del aying collection, penalties will be inposed.

To reflect the foregoing,

An appropriate order of

di sm ssal and decision will be

ent er ed.



