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VEMORANDUM OPI NI ON

HALPERN, Judge: Respondent has noved to conpel production
of docunments (the notion). Participating partner AS/ El

| nvestnents, L.L.C. (the L.L.C.), and petitioner object. L.L.C
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has, under seal and for in canera inspection, submtted to the
Court four docunments (the docunents), which are at the center of
the dispute, along with a nmenorandumin support of its and
petitioner’s claimof work product protection for the docunents.
The L.L.C. has also filed (and shared with respondent) a redacted
copy of that nenorandum (the nmenorandum). For the reasons
stated, we shall grant the notion.

Backgr ound

The nmenorandum descri bes the docunents as

notes taken by M. Franco and his attorney, Mrris

M ssry, Esg., at two neetings which took place in the
|atter part of 1999, between M. Franco and M. M ssry,
on the one hand, and representatives of BDO and/ or
Sentinel on the other. The first such neeting took

pl ace on or about Septenber 22, 1999 and the second

t ook place on or about October 28, 1999.

Wth respect to the first neeting, the menorandum states:

The purpose for having M. M ssry acconpany M. Franco
was to allow himto advise M. Franco concerning the
options transactions and to have himreview the
proposed strategy in the |likely event that M. Franco
was audited by virtue of potential |osses declared as a
function of having invested in the options

transacti ons.

The Septenber 22, 1999 neeting was attended by M.
Franco, M. Mssry, Eric Hananel and Randy Frischer of
BDO, as well as representatives from Sentinel. * * *
The purpose of this neeting was to educate M. M ssry
about the options transactions and to introduce M.
Franco and M. Mssry to Sentinel.

Wth respect to the second neeting, the nmenorandum st at es:

The Cctober 28, 1999 neeting was attended by M.
Franco, M. M ssry, Marvin Robinson, Esq. (a second
attorney hired by M. Franco with respect to the
options transaction) and M. Hananel. * * * As wth
the earlier nmeeting, M. M ssry acconpanied M. Franco
to this neeting in order to advise M. Franco with
respect to the investnents thenselves and with a view
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toward an ultimate chall enge of the transactions by the
IRS. As with their notes fromthe Septenber 22
meeting, both M. Mssry's and M. Franco’ s notes
reflect discussions concerning the tax benefits of the
transactions in question and the need to anticipate an
| RS chal | enge t hrough REDACTED

Arqgunents of the Parties

L.L.C. argues that the docunents were prepared in
anticipation of litigation and, for that reason, are entitled to
wor k product protection. L.L.C argues: “The term‘litigation
* * * has been construed expansively so as to enconpass virtually
any type of adversarial forum including an IRS audit.” Al so:
“As the above facts denonstrate, the prospect of an ultimte
di spute with the IRS was an ever-present consideration in the
m nds of M. Franco and M. Mssry at the tinme of the Septenber
22 and Cctober 28, 1999 neetings.”! L.L.C recognizes that work
product may be subject to discovery if the information is
essential to the opponent’s case and is otherw se unavail abl e.
L.L.C. argues:

This is plainly not the case here. As noted above, the

Septenber 22 and Cct ober 28 neetings for which

Respondent now seeks M. Franco’s and M. Mssry’s

notes were attended by several wtnesses. One of those

W t nesses, Marvin Robinson, Esq. submitted to an

informal interview wth Respondent. Another w tness,

Eri ¢ Hananel, is being deposed by respondent in June.

In addition, Respondent has had di scussions with M.

M ssry hinself about arranging an informal interview

And, of course, Respondent will have the opportunity to

guestion M. Franco about these neetings during any
ultimate trial in this case.

' L.L.C identifies M. Franco as an investor in Sterling
Tradi ng Opportunities, L.L.C., and Topaz Trading, L.L.C, and as
the “ultimate taxpayer whose liabilities are at issue in this
case.”
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Respondent argues that the docunents are not protected by
t he work product doctrine because petitioner and the L.L.C have
failed to show that litigation was anticipated by M. Franco or
M. Mssry at the tine they wote the docunents. Respondent al so
argues that, assumng that the docunents were witten in
anticipation of litigation, he has substantial need for the
docunents and is unable to obtain the substantial equival ent by
ot her nmeans. Respondent clains his substantial need is to show

t he purpose, structure, parties, and fees for the

transaction, all of which relate to respondent’s

position that the transaction was entered into for

purely tax avoi dance purposes. Contrary to

respondent’ s position, petitioner and the participating

partner have alleged that Sterling Tradi ng

Qpportunities and Topaz Trading were fornmed for an

i nvest ment pur pose.

Respondent bases his claimthat there is no substanti al
equi val ent for the docunents on the following. He has deposed
M . Hananel, who does not recall details about the information
that was provided to M. Franco and M. M ssry in Septenber and
Cct ober of 1999. M. Hananel did not recall attending neetings
with Sentinel Advisors with respect to M. Franco. Respondent
has spoken informally to M. Robinson, who could not provide
details about the neetings. Respondent summarizes: “The | apse
in time has caused nenories to fade about the details discussed
at these two neetings. There sinply is no other way for the
respondent to obtain the critical information contained in the

cont enpor aneous notes of the neetings sought in the notion to

conpel .”
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Respondent adds that the L.L.C. nenorandum does not claim
that the docunents contain the nental inpressions, concl usions,
opi nions, or legal theories of an attorney or other
representative of a party concerning litigation. Respondent
argues that, even were petitioner and the L.L.C. to nake that
claim he has nmade a highly persuasive show ng of a substanti al
need for the docunents.

Di scussi on

We recogni ze the work product doctrine. See Ratke v.

Comm ssioner, 129 T.C. _ , __ (2007) (slip op. at 9-10).

| f the party opposing discovery establishes that
the informati on sought is work product, then discovery
will not be required unless the Court determ nes that,
in the situation before it, the information sought
shoul d neverthel ess be disclosed. Hi ckman v. Tayl or,
329 U. S. 495, 512 (1947); Anes v. Conmm ssioner, 112
T.C. at 310-311.

Rat ke v. Comm ssioner, supra at __ (slip op. at 7). 1In the Ratke

case, we addressed the extent of the privilege resulting fromthe
wor k product doctrine as foll ows:

The privilege resulting fromthe work product
doctrine is qualified; it may be overcone by an
appropriate showng. Anes v. Comm ssioner, 112 T.C at
310; Hartz Mountain Industries v. Conm ssioner, 93 T.C.
at 527 (1989). Rule 26(b)(3) of the Federal Rul es of
G vil Procedure requires a show ng of “substanti al
need” and an inability to otherw se obtain the
substantial equivalent “w thout undue hardship”; that
rul e sets aside “disclosure of the nental inpressions,
concl usi ons, opinions, or legal theories of an attorney
or other representative of a party concerning the
l[itigation.” [ld. at _ (slip op. at 13); fn. ref.
omtted.]

The documents, as described in the L.L.C menorandum and as

shown by our in camera exam nation, contain notes taken by
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Messrs. Franco and Mssry at two neetings to educate them about
the options transactions, including the possibility of IRS
exam nation of the transaction. Petitioner and the L.L.C. do not
claim nor do we see, any opinion work product (i.e., “nental
I npressi ons, conclusions, opinions, or legal theories of an
attorney or other representative of a party concerning the
litigation”). If anything, the docunents contain fact-based work
product. Fact-based work product nmay be di scovered on a show ng
of substantial need and the inability to obtain the substanti al
equi val ent w t hout undue hardship. W shall assunme, w thout
deci ding, that the docunents contain fact-based work product.
Because we find that respondent has substantial need for the
information contained in the two docunents and the inability to
obtain the substantial equivalent from other sources, respondent
may have di scovery of the docunents.

Respondent clains that the docunents will show the purpose,
structure, parties, and fees for the transactions in question,
all of which may assist respondent in proving that the
transactions in question were entered into for purely tax
avoi dance purposes. It is a fair inference fromthe L.L.C
menor andum t hat the docunments do contain information concerning
t he purpose, structure, parties, and fees for the transaction, or
concerning at |east sonme of those matters, and our in canera
exam nation confirms that inference. W shall assunme that a tax
avoi dance purpose is relevant to the cases before us, sonething

that the L.L.C. and petitioner do not contest. Respondent cl ains
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a substantial need for the information in the docunents to prove
t hat purpose. The L.L.C nenorandum recogni zes that substanti al
need is one of the elenents that a party nust show to overcone
the work product privilege. Apart fromarguing the availability
of substantially equivalent information from other sources, the
L. L. C. nmenorandum does not argue that respondent |acks a
substantial need for the information in the docunents. Putting
asi de ot her sources, we think that respondent has shown a
substantial need for the information in the docunents, and we so
find.

As to the availability to respondent of substanti al
equi valents to the docunents, we think that respondent’s efforts
to obtain informati on about the two neetings from Messrs. Hananel
and Robi nson show the futility of relying on nenory to describe
the particulars, indeed, even the occurrence, of two relatively
brief meetings that occurred nore than 8 years ago. Petitioner
and the L.L.C. do not suggest that, other than the nmenories of
the participants, there is any substantial equivalent to the
docunents from which the happenings at the two neetings can be
established. W agree with respondent that there is no other way
for himto obtain the information contained in the docunents
other than to exam ne them

Respondent has nade an adequate showi ng to overcone the
privilege resulting fromthe work product doctrine, as clainmed by

petitioner and the L.L.C



On the prem ses stated,

An appropriate order will be

i ssued granting the notion and

ordering L.L.C. to produce copies

of the docunents.




