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On Mar. 13, 2006, the Court entered an order of
dism ssal for lack of jurisdiction because of P's
failure to file a proper anended petition and pay the
filing fee as previously ordered. On June 8, 2006, 87
days after the Court’s order was entered, P nailed a
docunent to the Court requesting an order to vacate the
order of dismssal. On June 13, 2006, 92 days after
the Court’s order of dismssal was entered, the Court
received and filed P's docunent as a notion for |eave
to file notion to vacate enbodying notion to vacate.
The Court al so received P's anended petition and filing
fee on June 13, 2006.

Hel d: Absent the filing of a notice of appeal or
a notion to vacate, the Court’s order of dismssal for
| ack of jurisdiction would becone final after the 90-
day period for appeal. See secs. 7481(a), 7483,
|.RC; Fed. R App. P. 13(a). Qur jurisdiction to



consi der the substantive nerits of Ps notion for |eave
depends on whether it is deened to have been filed

wi thin the 90-day appeal period followi ng the Court’s
order of dism ssal

Hel d, further: \Wether P s notion for |eave was
filed within the 90-day appeal period depends on
whether the tinmely-mailing/tinmely-filing provisions of
sec. 7502, I.R C., apply to P s notion for leave. 1In
Manchester Group v. Conm ssioner, T.C. Menp. 1994-604,
revd. 113 F.3d 1087 (9th Gr. 1997), we held that the
tinmely-mailing/tinmely-filing provisions of sec. 7502,
|. R C, did not apply to a notion for leave to file a
notion to vacate. Upon reconsideration, we now hold
that sec. 7502, I.R C., applies to Ps notion for
| eave. P s notion for |leave is deened filed on June 8,
2006, the date it was numiled, which was before the date
on which the order of dism ssal would otherw se have
becone fi nal

Held, further: P s notion for leave to file a
motion to vacate the Court’s order of dismssal wll be
granted. As a result, Ps notion to vacate the order
of dism ssal also will be deened filed on June 8, 2006.
Ps notion to vacate will be granted. P s anended
petition will be filed, and we continue to have
jurisdiction in this case.

WlliamA Stewart, pro se.

Edward F. Peduzzi, Jr., for respondent.

OPI NI ON

RUWE, Judge: This case is before the Court on petitioner’s
notion for leave to file a notion to vacate the Court’s order of
di sm ssal for lack of jurisdiction. At all relevant tines,

petitioner resided in Fayette Cty, Pennsylvani a.
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Backgr ound

The primary issue we nust decide is whether this Court has
jurisdiction to consider the substantive nmerits of petitioner’s
notion for leave to file his notion to vacate the Court’s order
of di sm ssal

On Septenber 6, 2005, respondent sent to petitioner a notice
of deficiency for the taxable year ending Decenber 31, 2003. On
Novenber 22, 2005, petitioner nmailed to the Court a docunent in
whi ch he st ated:

Tax Court,

Pl ease consider this nmy petitioning the anmounts

assessed against ne in the included letter. | have

contacted the Dept. of Reconsideration and ny

congressman in regards to this matter. | have NAV s

and stock purchase prices that | have sent to the IRS

tw ce now Again please consider this ny petitioning

you as the letter said | nust do before Dec. 5, 2005.
Attached to this docunent was a copy of the notice of deficiency.
Petitioner’s docunent was received by the Court on Novenber 28,
2005. The docunent failed to conply with the Rules of the Court!?
as to the formand content of a proper petition. Petitioner also

failed to submt the required filing fee. Nevertheless, the

Court filed petitioner’s docunent as an inperfect petition.

1 Unless otherwise indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code.



By order dated Decenber 1, 2005, the Court directed
petitioner to file a proper anended petition and to pay the
filing fee on or before January 17, 2006. The order stated that
if an anended petition and the filing fee were not received on or
before January 17, 2006, the case woul d be di sm ssed.

On March 13, 2006, the Court entered an order of dism ssal
for lack of jurisdiction (order of dism ssal) because petitioner
failed to respond to the Decenber 1, 2005, order. N nety-two
days later, on June 13, 2006, the Court received a docunent from
petitioner which stated:

United States Tax Court,

| am requesting an order vacating the order of

dism ssal dated March 13, 2006 of case assigned Docket

Number 22510-05, and ask that it be REINSTATED. The

case was ordered cl osed through correspondence dated

March 13, 2006 (al so enclosed). | have enclosed a
petition formand form designating place of trial.

The Court filed petitioner’s docunent as a notion for |eave to
file notion to vacate enbodying notion to vacate order of

di smssal for lack of jurisdiction (nmotion for |eave).?2 The
envel ope that contained petitioner’s notion for |eave was

post mar ked June 8, 2006, 87 days after the Court entered its

2 Except in limted circunstances that do not apply here,
Rul e 54 generally requires notions to be separately stated and
not joined together. W allowed the docunent to be filed here in
the interest of judicial adm nistration but do not purport to
sanction the filing of joint notions in future cases.



order of dism ssal. The envel ope also contained petitioner’s
anmended petition and a check for the filing fee.

Di scussi on

Mbtion To Vacate

An order of dismssal for lack of jurisdiction is treated as

the Court’s deci sion. Hazi mv. Commi ssioner, 82 T.C. 471, 476

(1984). Section 7459(c) provides, in relevant part:

SEC. 7459(c). Date of Decision.— * * * = * * *
if the Tax Court dism sses a proceeding for |ack of
jurisdiction, an order to that effect shall be entered
in the records of the Tax Court, and the decision of
the Tax Court shall be held to be rendered upon the
date of such entry.

The word “decision” refers to decisions determ ning a deficiency
and orders of dismssal for lack of jurisdiction. an v.

Comm ssioner, 517 F.2d 13, 16 (7th Cr. 1975); Conm ssioner v. S.

Frieder & Sons Co., 228 F.2d 478, 480 (3d Cr. 1955).

Rul e 162 provides that “Any notion to vacate or revise a
decision, with or without a new or further trial, shall be filed

wi thin 30 days after the decision has been entered, unless the

Court shall otherwi se permt.” (Enphasis added.) Petitioner did

not file a notion to vacate or revise within 30 days after the
Court’s order of dismssal was entered. Therefore, in order for
his notion to vacate to be considered tinely filed, Rule 162
required petitioner to file a notion for leave to file a notion

to vacate or revise, the granting of which lies within the sound
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discretion of the Court. See Rule 162; Heimv. Conni ssioner, 872

F.2d 245, 246 (8th Gr. 1989), affg. T.C Meno. 1987-1; Brookes

v. Comm ssioner, 108 T.C. 1, 7 (1997).

[1. Jurisdiction

This Court can proceed in a case only if it has

jurisdiction, and either party, or the Court sua sponte, can

question jurisdiction at any tinme. Estate of Young v.

Conmmi ssioner, 81 T.C 879, 880-881 (1983). W have jurisdiction

to determ ne whether we have jurisdiction. Brannon's of Shawnee,

Inc. v. Conm ssioner, 69 T.C. 999, 1002 (1978). As we stated in

VWheel er’' s Peachtree Pharmacy, Inc. v. Conm ssioner, 35 T.C. 177,

179 (1960): “[Questions of jurisdiction are fundanental and
whenever it appears that this Court may not have jurisdiction to
entertain the proceeding that question nust be decided.”

In order for us to consider the substantive nerits of
petitioner’s notion for |eave, we nust still have jurisdiction.

Except for very limted exceptions, none of which applies here,?

3 After a decision becones final, the Court may grant a
notion for | eave to consider: (1) Wether the Court had
jurisdiction to enter the decision in the first instance,
Billingsley v. Conm ssioner, 868 F.2d 1081, 1084-1085 (9th G r.
1989), or (2) whether the decision entered was the result of
fraud on the Court, Abatti v. Conm ssioner, 859 F.2d 115, 118
(9th Cr. 1988), affg. 86 T.C. 1319 (1986). Were the Court is
W thout jurisdiction in the first instance or there was fraud on
the Court, the decision could be viewed as a legal nullity. See
Billingsley v. Conm ssioner, supra at 1084-1085. W have al so
vacated a final decision where a clerical error was di scover ed.

(continued. . .)




this Court |acks jurisdiction once a decision becones final

wi thin the neaning of section 7481. Abatti v. Conmm ssioner, 859

F.2d 115, 117-118 (9th GCr. 1988), affg. 86 T.C. 1319 (1986);
Lasky v. Comm ssioner, 235 F.2d 97, 98 (9th Cr. 1956), affd. 352

U.S. 1027 (1957). As relevant here, a decision of the Tax Court
becones final “Upon the expiration of the tinme allowed for filing
a notice of appeal, if no such notice has been duly filed within
such time”. Sec. 7481(a)(1l). Section 7483 provides that a
notice of appeal may be filed within 90 days after a decision is
entered. As previously explained, an order of dism ssal for |ack
of jurisdiction is treated as the Court’s deci sion.

Pursuant to rule 13(a) of the Federal Rules of Appellate
Procedure, if under the Tax Court’s Rules a party makes a tinely
notion to vacate or revise a decision, “the tine to file a notice
of appeal runs fromthe entry of the order disposing of the

notion or fromthe entry of a new decision, whichever is later.”*

3(...continued)
M chaels v. Conmm ssioner, 144 F.3d 495 (7th Cr. 1998), affg.
T.C. Meno. 1995-294. The Court of Appeals for the Fifth Grcuit
has indicated that we also have jurisdiction to vacate a deci sion
that was the result of nutual mstake. La Floridienne J.
But t genbach & Co. v. Conmm ssioner, 63 F.2d 630, 631 (5th G
1933).

“ Fed. R App. P. 13(a) provides:
Rul e 13. Review of a Decision of the Tax Court.

(a) How Qbtained; Tinme for Filing Notice of Appeal.
(continued. . .)
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The Court entered the order of dism ssal on March 13, 2006, and
petitioner did not file a notice of appeal within the tine
prescribed by section 7483. Unless petitioner is deened to have
filed a tinely notion for leave and a tinely notion to vacate
that termnated the running of time for appeal pursuant to rule
13(a) of the Federal Rules of Appellate Procedure, the Court’s
order of dism ssal becane final on June 12, 2006, 91 days after
the Court entered it.®

The Court received and filed petitioner’s notion for |eave
on June 13, 2006, 92 days after the Court entered its order of

di sm ssal. The envel ope that contained petitioner’s notion for

4(C...continued)

(1) Review of a decision of the United States Tax Court
is commenced by filing a notice of appeal with the Tax
Court clerk within 90 days after the entry of the Tax
Court’s decision. At the tinme of filing, the appellant
must furnish the clerk with enough copies of the notice
to enable the clerk to comply with Rule 3(d). |If one
party files a tinely notice of appeal, any other party
may file a notice of appeal wthin 120 days after the
Tax Court’s decision is entered. (2) If, under Tax
Court rules, a party makes a tinely notion to vacate or
revise the Tax Court’s decision, the tinme to file a
notice of appeal runs fromthe entry of the order

di sposing of the notion or fromthe entry of a new
deci si on, whichever is later.

5 June 11, 2006, the 90th day after the Court entered the
order of dismssal, fell on a Sunday. Pursuant to sec. 7503
petitioner had until June 12, 2006, the foll ow ng Monday, to file
a notice of appeal. See also Fed. R App. P. 26(a)(3). Wile we
recogni ze this extension of tinme to file a notice of appeal, we
continue to refer to the period after we entered the order of
di sm ssal as the 90-day peri od.



| eave was postmarked on June 8, 2006, 87 days after the Court
entered its order of dismssal. Accordingly, we would have
jurisdiction to consider the nerits of petitioner’s notion for
leave only if it were deened to have been filed on the date it
was mailed, which was within the 90-day appeal period. If we
grant petitioner’s notion for |eave, then petitioner’s notion to
vacate would al so have to be deened tinely filed wthin that 90-
day period in order to termnate the running of tinme for appeal
pursuant to rule 13(a) of the Federal Rules of Appellate

Pr ocedur e.

[11. Section 7502

Section 7502(a), the so-called tinely-mailing/tinely-filing
rule, provides, in relevant part:
SEC. 7502(a). GCeneral Rule.--

(1) Date of delivery.—If any return, claim
statenent, or other docunent required to be filed * * *
wWithin a prescribed period or on or before a prescribed
date under authority of any provision of the internal
revenue laws is, after such period or such date,
delivered by United States mail to the agency, officer,
or office wwth which such return, claim statenent, or
ot her docunent is required to be filed, * * * the date
of the United States postmark stanped on the cover in
whi ch such return, claim statenent, or other docunent
* * * is mailed shall be deened to be the date of
delivery * * *

(2) Mailing requirenments.--This subsection shal
apply only if--

(A) the postmark date falls within the
prescribed period or on or before the
prescri bed date- -
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(1) for the filing (including any
extension granted for such filing) of the
return, claim statenent, or other docunent,

* * %
(ri) ** * and

(B) the return, claim statenent, or other
docunent * * * was, within the time prescribed in
subpar agraph (A), deposited in the mail in the
United States in an envel ope or other appropriate
wr apper, postage prepaid, properly addressed to
t he agency, officer, or office with which the
return, claim statenent, or other docunent is
required to be filed * * *

To determ ne whet her section 7502 applies to petitioner’s
nmotion for |eave, we must ascertain whether the tinme between when
the Court enters a decision and when that decision becones final
creates a “prescribed period” for filing a notion for |eave
wi thin the neaning of section 7502.

| V. Manchest er G oup

This Court has only once before exam ned the issue of
whet her section 7502 applies to a notion for leave to file a
nmotion to vacate that was mail ed and post marked before, but
received by the Court after, the date on which the decision would

have ot herwi se becone final. See Manchester G oup V.

Comm ssioner, T.C Meno. 1994-604, revd. 113 F.3d 1087 (9th G

1997). In Manchester G oup, we held that the period wthin which

a party may file a notion for leave is not a “prescribed period”
and that “because section 7502 applies only to those docunents

required to be filed in the Tax Court within a prescribed period
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or on or before a prescribed date, section 7502 does not apply to
notions for leave.” 1d. The Court of Appeals for the Ninth
Circuit reversed, holding that “The conbi ned effect of § 7481(a)
and § 7483 of the Internal Revenue Code and of Federal Rule of
Appel l ate Procedure 13(a) is to create a ninety-day period to
file a notice of appeal or a notion for |eave. This ninety-day
period is a ‘prescribed period” within the neaning of §

7502(a)(1).” Mnchester G oup v. Conmm ssioner, 113 F.3d at

1089. ¢
The instant case provides an occasion to reconsider our

Menmor andum Qpi ni on in Manchester Group. |In Lawence v.

Comm ssi oner, 27 T.C. 713, 716 (1957), revd. 258 F.2d 562 (9th

Cir. 1958), we stated:

One of the difficult problens which confronted the
Tax Court, soon after it was created in 1926 as the
Board of Tax Appeal s, was what to do when an issue cane
before it again after a Court of Appeals had reversed
its prior decision on that point. Cearly, it nust
t horoughly reconsider the problemin the |ight of the
reasoni ng of the reversing appellate court and, if

6 The Court of Appeals for the Ninth Crcuit further
reasoned that the nere existence of limted exceptions in which
the Tax Court can grant a notion for |eave after the decision
becones final, e.g., lack of jurisdiction to have entered the
decision in the first place or fraud on the court, does not nean
there is not a prescribed period. Manchester G oup v.

Comm ssioner, 113 F. 3d 1087, 1089 n.2 (9th Gr. 1997), revg. T.C
Mermo. 1994-604.




- 12 -

convi nced thereby, the obvious procedure is to follow
the higher court.l? * * =

V. Application of Section 7502 to a Mtion for Leave

To mtigate what they recogni ze as harsh inequities
resulting froma literal adherence to filing requirenents, courts
have, where circunstances permt, generally and w sely nanaged to

avoi d denying a taxpayer his day in court. WlIlls Marine, Inc. v.

Renegotiation Bd., 54 T.C 1189, 1192 (1970). The purpose of
section 7502 is to correct hardshi ps caused by the failure of the

mails to function normally. Manchester G oup v. Conm SSioner,

113 F.3d at 1089; see also Bloch v. Conm ssioner, 254 F.2d 277,

278-279 (9th Gr. 1958). W have historically interpreted
section 7502 so as to adhere to the intentions of Congress. In

Wells Marine, Inc. v. Renegotiation Bd., supra at 1193, we

st at ed:

W think it is a permssible interpretation of section
7502 that there is included within the neani ng of the
phrase ‘any * * * docunent required to be filed * * *
within a prescribed period * * * under any authority or
provision of the internal revenue |aws,’ as used in
section 7502, any such docunent which is required to be
filed in the Tax Court. * * *

" Where upon reconsideration of an issue we have adhered to
our position but reversal woul d appear inevitable because of a
contrary position, squarely on point, of the Court of Appeals to
whi ch an appeal would lie, we have foll owed the position of that
Court of Appeals. Golsen v. Conm ssioner, 54 T.C. 742, 757
(1970), affd. 445 F.2d 985 (10th Cr. 1971). The instant case is
i kely appeal able to the Court of Appeals for the Third GCrcuit,
whi ch has not addressed the issue presented in Manchester G oup.
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The Court of Appeals for the Nnth Grcuit in Mnchester

G oup v. Conmi ssioner, 113 F.3d at 1089, concluded that the

conbi ned effect of sections 7481(a) and 7483, together with rule
13(a) of the Federal Rules of Appellate Procedure, was to create
a 90-day prescribed period to file a notice of appeal or a notion
for leave. Upon reflection, we agree. A decision of the Tax
Court becones final “Upon the expiration of the tinme allowed for
filing a notice of appeal, if no such notice has been duly filed
Wi thin such time”. Sec. 7481(a)(1). Section 7483 provides that
a notice of appeal may be filed within 90 days after a deci sion
is entered. Pursuant to rule 13(a) of the Federal Rules of
Appel | ate Procedure, which governs review of Tax Court deci sions,
if atinmely notion to vacate is made, the tinme for appeal “runs
fromthe entry of the order disposing of the notion or fromthe
entry of a new decision, whichever is later.” Together these
provi sions can reasonably be read to create a 90-day period
prescribed under the authority of the internal revenue laws in
whi ch a taxpayer could file a notion for leave to file a notion
to vacate a decision. W conclude that the reasoning of the

Court of Appeals for the Ninth Crcuit in Manchester G oup with

regard to the application of section 7502 to notions for |eave is
per suasi ve and should be foll owed. Accordingly, we wll no

| onger follow our prior Menorandum Opinion in Manchester G oup V.

Conmi ssioner, T.C. Menp. 1994-604.
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We hold that petitioner’s notion for |leave to file his
nmotion to vacate the Court’s order of dismssal wll, pursuant to
section 7502, be deened filed on June 8, 2006, the date it was
mai |l ed. Therefore, petitioner’s notion for |eave was filed
before the expiration of the 90-day appeal period.

VI . Effect of the Motion for Leave To File Mdtion To Vacate

Whet her the Court retains jurisdiction over petitioner’s
case depends on whether the Court grants |leave to file
petitioner’s notion to vacate. |If the notion for leave to file a
notion to vacate is filed before the decision becones final and
the Court grants the notion for |eave, then the tine for appeal

i s extended. Manchester Group v. Commi ssioner, 113 F.3d at 1088;

Nordvi k v. Comm ssioner, 67 F.3d 1489, 1492 (9th G r. 1995),

affg. T.C. Meno. 1992-731. Petitioner’s notion to vacate was
treated as enbodied in the notion for leave. In Sinbn v.

Conmm ssioner, 176 F.2d 230, 232 (2d Gr. 1949), affg. a

Menor andum Opi nion of this Court, the Court of Appeals for the
Second Circuit held that when a party files a notion for |eave to
file a notion for reconsideration together with the notion for
reconsi deration before the end of the 90-day period, and the
nmotion for leave is granted, the notions extend the tinme for

appeal and the date of finality.® In Nordvik v. Conm ssioner,

8 Sinobn v. Conmi ssioner, 176 F.2d 230 (2d Cir. 1949), affg.
(continued. . .)
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supra at 1492, the Court of Appeals for the Ninth Crcuit stated
it was irrelevant that the taxpayers filed the notion for |eave
to file a notion to vacate wi thout the substantive notion to
vacate. The Court of Appeals held that so long as the notion for
leave is filed within the 90-day period and the Tax Court grants
the notion for |eave and thereafter nakes a decision on the
nmerits of the notion to vacate, then the tine for appeal is

ext ended.

I f the Court does not grant the notion for |eave, then the
notion to vacate could not be filed and the decision would becone
final. Id. Unlike the filing of a notion to vacate, the filing
of a taxpayer’s notion for leave to file a notion to vacate would
not affect the tinme for appeal unless the Court granted the
notion for | eave and considered the nmerits of the notion to

vacate. |1d.; Haley v. Conm ssioner, 805 F. Supp. 834, 836 (E.D

8. ..continued)
a Menorandum OQpinion of this Court, rejects the Court of Appeals
for the First Crcuit’s opinion in Denholm & MKay Co. v.
Comm ssi oner, 132 F.2d 243, 248 (1st Cr. 1942), affg. 39 B.T. A
767 (1939), holding that the Tax Court retains jurisdiction to
consider a notion for reconsideration only if the Court acts on
the notion before the end of the 90-day period at which the
origi nal decision becones final. The Court of Appeals for the
Second Circuit reasoned that the ability to seek review should
not depend on the Tax Court’s docket. Sinon v. Conm Sssioner,
supra at 232; Nordvik v. Conm ssioner, 67 F.3d 1489, 1492 (9th
Cr. 1995), affg. T.C. Meno. 1992-731.
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Cal. 1992), affd. without published opinion 5 F.3d 536 (9th G
1993).°

We hold that when a notion for leave to file a notion to
vacate is filed before the Court’s decision becones final, and
the notion for leave is granted, the notion to vacate wll be
deened to have been tinely filed at the sane tine as the notion
for leave. This will termnate the running of the 90-day appeal
period and postpone the finality of any decision.

VIl. Action on Petitioner’s Motion

In the exercise of our discretion, we wll grant
petitioner’s notion for leave to file his notion to vacate. The
granting of petitioner’s notion for |eave and the filing of his
notion to vacate termnate the running of time to file a notice
of appeal. This, in turn, will prevent the Court’s order of
di sm ssal frombeconmng final and will allow the Court to retain
jurisdiction to determ ne whether to grant petitioner’s notion to
vacat e.

Petitioner’s proper anended petition and filing fee were
recei ved on June 13, 2006. Considering the particular facts in

this case, we believe that there is a reasonable basis to grant

® In Nordvik v. Commi ssioner, supra at 1492 n.2, the Court
of Appeals for the Ninth Circuit expressly adopted the reasoning
of the District Court in Haley v. Conmm ssioner, 805 F. Supp. 834
(E.D. Cal. 1992), affd. w thout published opinion 5 F.3d 536 (9th
Cr. 1993).
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petitioner’s notion to vacate the Court’s order of dism ssal.

See Estate of Egger v. Conm ssioner, 92 T.C 1079, 1084 (1989)

(finding the interest of justice to be enough to grant a notion
to vacate). W w | grant petitioner’s notion to vacate the
Court’s order of dismssal and will allow his anended petition to

be filed.

An appropriate order wll

be issued.

Revi ewed by the Court.

COLVIN, COHEN, SWFT, WELLS, HALPERN, CHI ECH , LARO, FOLEY,
VASQUEZ, GALE, THORNTON, MARVEL, HAI NES, GOEKE, WHERRY, KROUPA,
and HOLMES, JJ., agree with this opinion.



