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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect at the tinme the petition was filed. The
decision to be entered is not reviewable by any other court, and
this opinion should not be cited as authority. Unless otherw se
i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the year in issue, and all Rule

references are to the Tax Court Rules of Practice and Procedure.
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Respondent determ ned a $27,629 deficiency in petitioner’s
2001 Federal inconme tax. |In an answer filed with the Court
respondent asserted an increased deficiency totaling $35, 555.
The issues for decision are: (1) Wuether petitioner is entitled
to the nonrecognition provisions of section 1031 wth respect to
gain realized of $111,715 fromthe sale of real property; (2) if
petitioner must recognize any portion of the realized gain of
$111, 715, whether she is entitled to a theft or casualty |oss
relating to the attenpted reinvestnent of a portion of the gain;
and (3) whether petitioner is entitled to certain clained
Schedul e C, Profit or Loss From Business, deductions.?

Backgr ound

Sone of the facts have been stipulated, and they are so
found. The stipulation of facts and attached exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, petitioner resided in San Jose, California.

Petitioner and her now deceased husband Earl Stewart (Earl)
purchased a condom ni um on February 24, 1998, in San Di ego. The
purchase price was approxi mately $124,000. Earl died on May 9,
1998. Petitioner and her husband had purchased the condom ni um
with the intention of residing in it upon retirenment. However,

petitioner and Earl did not nove into the condom nium and after

! O her adjustnents to Social Security inconme, item zed
deductions and a personal exenption are conputational in nature
resulting fromthe change in adjusted gross incone.
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Earl’ s death, petitioner decided to offer the condom nium for
rent and in fact rented it for a period of tinme. On July 20,
2001, petitioner sold the condom niumfor $345,6000. The parties
agree that petitioner’s basis in the condom ni um was $253, 576 and
petitioner’s gain on the sale was $111, 715.
The proceeds of the sale of the condom nium were deposited
with First Anerican Exchange Corporation (FAEC), as petitioner
i ntended to purchase other property in a |like-kind exchange
pursuant to section 1031. In a letter dated Cctober 30, 2001,
petitioner requested, through her attorney, a return of the funds
held by FAEC. The letter stated anong ot her things:
Al though it is outside the normal business practice of
First American Exchange Corporation of California to
rel ease these funds and the rel ease may be prohibited
pursuant to Paragraph 8.2 of the above nentioned
agreenent as well as disallowed pursuant to section
1.1031(k)-1(g)(6) of the IRC, Exchangor has determ ned
that it is inpossible for qualified internediary to
acquire any of the identified Replacenent Properties
because they have been sold to other parties and are no
| onger for sale and therefore has made the above denmand
for the release of the funds. First Anerican Exchange
Corporation of California is hereby held harm ess from
and against any and all tax liabilities, which may or
may not be incurred by the Exchange or due to this
rel ease or any other matters relating to the Tax
Def erred Exchange transaction and the property or
properties contained therein.
In a letter dated Novenber 7, 2001, FAEC advi sed that the funds
were wired to petitioner’s account on October 31, 2001. FAEC
al so forwarded with the letter a copy of a Form 1099 to

petitioner. Petitioner did not purchase other property in
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exchange for the San Diego property within 180 days of the sale
of the San Di ego condom ni um

On Novenber 6, 2001, petitioner authorized two wire
transfers of $30,000 each from her account to the account of her
cousin, Janes F. Graves (Graves). Petitioner was told by G aves
that he was going to invest the funds in a business which would
satisfy the provisions of a section 1031 exchange. Petitioner
received a prom ssory note dated Novenber 8, 2001, signed by
Graves. The note reflected a pronmise to pay a sum of $60, 000
with a maturity date of February 8, 2002, and interest at 9
percent. Petitioner believed that G aves attenpted to invest the
funds in real estate but was unable to do so. The record
reflects that the funds may have been directed to ESPO
Entertai nnent Center, LLC (ESPO in an attenpt to acquire
property. It further appears that property was never purchased,
and ESPO went out of business in 2002 or 2003.2 At the date of
trial, petitioner had not received any return of funds from
Graves or fromany other person or entity relating to the $60, 000

forwarded to G aves.

2 The record is sparse as to the rel ationship between ESPO
Graves, and petitioner. A FormK-1, Partner’s Share of I|ncone,
Credits, Deductions, etc., was issued to petitioner (through her
revocable living trust), reflecting negative incone for 2003. A
letter froma law firmin 2005 indicates that ESPO filed a fina
return for 2003 and that it was dissolved by the Illinois
Secretary of State in 2004.
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Petitioner also carried on an activity of publishing a
visitor’s guide for the geographic area of Muntain View, San
Mat eo, Foster City, and Half Moon Bay. Petitioner rented an
apartnment for 3 nonths in San Bruno while conducting this
activity. She also rented furniture for the apartnment. The cost
of the furniture rental was $1,000.68. Petitioner incurred sone
i nterest expense and entertai nment expense relating to the
activity of publishing the visitor’s guide. Petitioner traveled
sonetinmes to conduct this activity, but there is nothing in this
record indicating the extent of the travel.

Petitioner filed an individual Federal inconme tax return for
the taxabl e year 2001. Petitioner attached to the return a Form
8824, Like-Kind Exchanges. Petitioner reported a realized gain
of $111,715 on the sale of the San Di ego condom nium and a
deferred gain of the sane anbunt. Petitioner also reported on
Schedul e C anong other itenms, rent or |ease of vehicle of $1, 001,
rent of $6, 000, and deductions for interest expense of $4,742.
Petitioner |listed the principal business as “Advertising”.

In a notice of deficiency, respondent determ ned that
petitioner was not entitled to defer the gain on the sale of the
San Di ego condom nium Respondent determ ned that petitioner
shoul d recogni ze a $86, 857 capital gain fromthe sale of the San
Di ego condom nium The notice further disallowed certain

Schedul e C deductions as follows: (1) $1,001 in clained rent or
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| ease of vehicle; (2) $4,000 of the clained $6,000 rental
deduction; and (3) the full amount of the $4,742 clainmed interest
deducti on.

After the notice of deficiency was issued and a petition was
filed, respondent concluded that the notice did not accurately
reflect the correct adjustnments. Apparently sonme confusion was
created by the return, since petitioner |isted other property on
Schedul e E, Supplenental Incone and Loss, and al so incorrectly
reported the purchase of a “warehouse” on Form 8824. 1In his
answer respondent clainmed that the realized gain on the sale of
the San D ego condom ni um was conposed of a capital gain of
$91, 424 and an ordinary gain of $20,291. The total of these two
anounts, $111, 715, was reported on the 2001 return as reali zed,
but deferred gain. This clained adjustnment results in a $7, 926
increase in the deficiency. Petitioner agrees to the correctness
of this revised conputation but neverthel ess argues that the gain
shoul d be deferred or that she is entitled to a theft or casualty
| oss.

Di scussi on

Burden of Proof

CGenerally, the burden of proof is on the taxpayer. Rule
142(a)(1). Under section 7491, the burden of proof shifts from
the taxpayer to the Comm ssioner if the taxpayer produces

credi bl e evidence with respect to any factual issue relevant to
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ascertaining the taxpayer’'s liability. Sec. 7491(a)(1).

However, where the Conm ssioner raises a new matter or clains an
increase in the deficiency, the burden of proof is on the

Comm ssioner. Rule 142(a)(1); Achiro v. Comm ssioner, 77 T.C

881, 889-890 (1981); Burris v. Conmm ssioner, T.C Meno. 2001-49;

Janmerson v. Conmi ssioner, T.C. Menp. 1986-302.

As to the adjustnments set forth in the notice of deficiency,
petitioner has neither argued that the burden of proof should
shift nor satisfied the criteria that woul d cause the burden of
proof to shift. As to petitioner’s alternative position that
there was a theft loss, petitioner did not raise this issue until
trial; therefore petitioner did not satisfy the requirenents of
section 7491(a)(2) (conplied with requirenents to substantiate
any item and nai ntained records required and cooperated with
reasonabl e requests for information, docunents, etc.), and the
burden of proof remains with petitioner. As to the remaining
i ssues, given the |ack of docunentation and information provided
by petitioner, we conclude that the burden of proof remains with
her with respect to all adjustnents determned in the notice of
deficiency. As to the burden of proof with respect to the
nonrecognition of gain, including the adjustment clainmed in
respondent’ s answer, petitioner has agreed that respondent’s

conputation of the gain is correct and there is otherw se no
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factual dispute. Accordingly, the burden of proof does not play
arole in this regard.

1. Section 1031

Section 1031 provides that no gain or loss is recognized
when busi ness or investnent property is exchanged solely for
ot her business or investnent property of |ike kind. A taxpayer
nmust satisfy a nunber of technical requirenents to cone within
t he nonrecognition provisions of section 1031 including that
timng requirements are net regarding identification and receipt
of replacenent property. Sec. 1031(a)(3). Here, there was no
repl acenent property, and petitioner wthdrew the proceeds of
sale fromthe exchange conpany prior to forwarding the funds to
Graves. Petitioner does not seriously argue that she conplied
with the provisions of section 1031. While she may have been
m sled by Gaves, it is clear that she did not satisfy any of the
provi sions of section 1031. Petitioner’s intent to exchange the
property and qualify for nonrecognition treatnment is not

sufficient to satisfy the statute. See Biggs v. Conm ssioner,

632 F.2d 1171 (5th Gr. 1980), affg. 69 T.C 905 (1978).
Petitioner does not qualify for nonrecognition treatnment, and
respondent is sustained on this issue.

[11. Theft Loss

Section 165(a) provides a deduction for any | oss sustained

during the taxable year not conpensated for by insurance or
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ot herwi se. Under section 165(c), |osses of individuals are
l[imted to (1) losses incurred in a trade or business, (2) |osses
incurred in any transaction entered into for profit, though not
connected with a trade or business, and (3) | osses of property
not connected with a trade or business or a transaction entered
into for profit, if such |losses arise fromfire, storm
shi pweck, or other casualty, or fromtheft. Section 165(e)
provides that any loss arising fromtheft will be treated under
section 165(a) as sustained during the taxable year in which the
t axpayer discovers the | oss.

Whet her a | oss constitutes a theft | oss is determ ned by
exam ning the |aw of the State where the alleged theft occurred.

Bellis v. Conm ssioner, 540 F.2d 448, 449 (9th Gr. 1976), affg.

61 T.C. 354 (1973); Edwards v. Bronberg, 232 F.2d 107, 111 (5th

Cir. 1956); Viehweg v. Conm ssioner, 90 T.C 1248, 1253 (1988).

Section 484(a) of the California Penal Code (West Supp. 2004)
defines theft as foll ows:

Every person who shall feloniously steal, take, carry,
| ead, or drive away the personal property of another,
or who shall fraudulently appropriate property which
has been entrusted to himor her, or who shal

know ngly and designedly, by any false or fraudul ent
representation or pretense, defraud any other person of
noney, |abor or real or personal property * * * is
guilty of theft. * * *

To support a finding of theft by false pretense in California,
section 484(a) of the California Penal Code requires intent on

the part of the defrauder to obtain for hinmself the victims
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property. People v. Ashley, 267 P.2d 271, 279 (Cal. 1954);

People v. Fujita, 117 Cal. Rptr. 757, 764 (Ct. App. 1974): Peopl e

v. Conlon, 24 Cal. Rptr. 219, 222 (Dist. C. App. 1962).
A theft loss requires a crimnal appropriation of another’s

property. Edwards v. Bonberq, supra at 110; Bellis v.

Commi ssioner, 61 T.C 354, 357 (1973), affd. 540 F.2d 448 (9th

Cir. 1976); Harcinske v. Conm ssioner, T.C Meno. 1984-132.

The record in this case is sparse as to the circunstances in
whi ch petitioner wired G aves $60,000. The record does reveal
that petitioner was given a note; thus it appears that petitioner
initially believed that the transacti on was desi gned as a | oan.
We have no information as to what Grave’s intentions were with
respect to the funds. There is nothing in this record indicating
that any civil or crimnal action was taken agai nst Graves upon
his failure to either invest or return the funds. Wether a
theft occurred, it is unclear whether the theft occurred at the
time the funds were wred to Graves, or at sone later tine. Mre
inportantly, if there was a theft, the record is unclear as to
when petitioner discovered the theft and whether she pursued a
claimfor reinbursenent.

As indicated, for purposes of section 165(a), a |loss arising
fromtheft is treated as sustained during the taxable year in
whi ch the taxpayer discovers such loss. Sec. 165(e); sec. 1.165-

8, Income Tax Regs.; see Lolli v. Conm ssioner, T.C Meno. 1996-
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121. Further, if there is a claimfor reinbursenment for which
there is a reasonabl e prospect of recovery, the regulations
require that a taxpayer claimthe loss in the taxable year in
which it can be ascertained with reasonable certainty whether or
not reinbursenent will be received. Sec. 1.165-1(d)(3), I|ncone
Tax Regs. As there is a total lack of evidence with respect to
the existence of a theft |oss, the year of discovery of any |oss,
and any prospect of reinbursenent, we cannot concl ude that
petitioner satisfies the requirenents for a theft |loss for the
t axabl e year 2001. Respondent is sustained on this issue.

| V. Schedul e C Deducti ons

Section 162(a) permts a deduction for the ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on a trade or business. Expenses that are personal in
nature are generally not allowed as deductions. Sec. 262(a). A
taxpayer is required to maintain records sufficient to establish
t he amount of his inconme and deductions. Sec. 6001; sec. 1.6001-
1(a), (e), Incone Tax Regs. A taxpayer nust substantiate his
deducti ons by maintaining sufficient books and records to be
entitled to a deduction under section 162(a). Wen a taxpayer
establishes that he has incurred a deductible expense but is
unabl e to substantiate the exact anmount, we are generally
permtted to estimate the deductible anmount. Cohan v.

Comm ssioner, 39 F.2d 540, 543-544 (2d Gr. 1930). W can
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estimate the anount of the deductible expense only when the
t axpayer provides evidence sufficient to establish a rational

basi s upon which the estimte can be nade. Vanicek v.

Conmm ssioner, 85 T.C. 731, 743 (1985).

Section 274(d) supersedes the general rule of Cohan v.

Conm ssi oner, supra, and prohibits the Court fromestimting the

t axpayer’s expenses with respect to certain itens. Sanford v.

Comm ssioner, 50 T.C. 823, 827 (1968), affd. per curiam412 F. 2d

201 (2d Cr. 1969). Section 274(d) inposes strict substantiation
requirenents for listed property as defined in section
280F(d)(4), gifts, travel, entertainnment, and neal expenses.

Sec. 1.274-5T(a), Tenporary Incone Tax Regs., 50 Fed. Reg. 46014
(Nov. 6, 1985). To obtain a deduction for a listed property,
travel, neal, or entertai nnent expense, a taxpayer nust
substanti ate by adequate records or sufficient evidence to
corroborate the taxpayer’s own testinony the anount of the
expense, the tinme and place of the use, the business purpose of
the use and, in the case of entertainnent, the business
relationship to the taxpayer of each person entertained. Sec.
274(d); sec. 1.274-5T(b), Tenporary |Incone Tax Regs., 50 Fed.

Reg. 46014 (Nov. 6, 1985). Section 274 requires that expenses be
recorded at or near the time when the expense is incurred. Sec.

1.274-5T(c) (1), Tenporary Income Tax Regs., 50 Fed. Reg. 46016
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(Nov. 6, 1985). Listed property includes passenger autonobiles.
Sec. 280F(d)(4)(A)(i).

Petitioner testified that some of the expenses in issue
related to travel, neals, and | odging. Petitioner presented sone
credit card receipts and other m scell aneous and di sorgani zed
records in an attenpt to substantiate the Schedul e C deducti ons
inissue. Petitioner failed to establish that the clained rental
and i nterest expenses were ordinary and necessary business
expenses paid or incurred during 2001 in carrying on a trade or
business. Wth respect to travel expenses, petitioner did not
satisfy the substantiation provisions of section 274(d).
Respondent’s determ nation is sustained in this regard.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered for

r espondent.



