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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect at the tinme the petition was filed.
Pursuant to Section 7463(b), the decision to be entered is not
revi ewabl e by any other court, and this opinion shall not be
treated as precedent for any other case. Unless otherw se

i ndi cat ed, subsequent section references are to the |Internal
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Revenue Code in effect for the year in issue, and all Rule
Ref erences are to the Tax Court Rules of Practice and Procedure.

Respondent determ ned a $3, 740 deficiency in petitioner’s

2007 Federal incone tax. The issues for decision are whether
petitioner: (1) Is entitled to a dependency exenption deduction
for J.LM;! (2) is entitled to a child tax credit; and (3) is
entitled to an earned incone credit (EIC

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, petitioner resided in California.

In 2006 petitioner was renting housing fromhis father and
living with his longtime girlfriend, Monica Mora (Ms. Mira). M.
Mora was unenpl oyed, and petitioner was the sole support of the
household. This living situation continued throughout 2006 and
2007, although Ms. Mora woul d nove out for periods and then
return to the hone. M. Mra was living with petitioner when she
gave birth to J.M on April 27, 2006. It was not until |ate 2007
or early 2008 that petitioner discovered through a DNA test that

J.M was not his biological child.

The Court refers to mnor children by their initials. Rule
27(a) (3).
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In Cctober 2007 Ms. Mora noved out of petitioner’s honme on a
nor e permanent basis, although she returned for tenporary periods
thereafter. M. Mira took J.M with her for a few weeks and then
returned J.M to petitioner. Except for that single incident in
late 2007, J.M resided with petitioner in his hone throughout
2007. Petitioner provided food, clothing, and shelter to J. M
fromthe time of birth through at least the tinme of trial. The
State of California provided some nedical treatnent to J. M, but
t he anmount expended for this care is not in the record.

Ms. Mora signed a Form 8332, Rel ease/ Revocation of Rel ease
of Claimto Exenption for Child by Custodial Parent, for the 2007
t axabl e year on July 16, 2009.

As indicated, on August 15, 2008, respondent issued a notice
of deficiency determning a deficiency of $3,740. Only the face
page and wai ver page of the notice of deficiency were included in
the record. The parties have not stipulated the tax return, nor
have they provided the exam nation report. Fromthe record,

i ncludi ng respondent’s pretrial nmenorandum the adjustnents
reflect that respondent determ ned that petitioner is ineligible
for the clai med dependency exenption deduction, the EIC, and a

child tax credit.
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Di scussi on

In general, the Comm ssioner’s determ nations set forth in a
notice of deficiency are presuned correct, and the taxpayer bears
the burden of showing that the determnations are in error. Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). Deductions

are a matter of legislative grace. Deputy v. du Pont, 308 U.S.

488, 493 (1940); New Colonial Ice Co. v. Helvering, 292 U S. 435,

440 (1934). A taxpayer bears the burden of proving entitlenent

to any deduction clained. Rule 142(a); I NDOPCO, Inc. V.

Commi ssioner, 503 U.S. 79, 84 (1992); Wl ch v. Helvering, supra,;

Wlson v. Conmm ssioner, T.C Meno. 2001-139. A taxpayer is

required to maintain records sufficient to substantiate
deductions clainmed on his or her inconme tax return. Sec. 6001;
sec. 1.6001-1(a), (e), Inconme Tax Regs. The fact that a taxpayer
reports a deduction on the taxpayer’s inconme tax return is not

sufficient to substantiate the cl ai ned deduction. WIkinson v.

Commi ssioner, 71 T.C 633, 639 (1979); Roberts v. Conmm ssioner,

62 T.C. 834, 837 (1974). Rather, an incone tax return is nerely a
statenent of the taxpayer’s claim it is not presuned to be

correct. WIkinson v. Conmi ssioner, supra at 639; Roberts v.

Commi ssi oner, supra at 837; see al so Seaboard Commercial Corp. V.

Comm ssioner, 28 T.C. 1034, 1051 (1957) (a taxpayer’s incone tax

return is a self-serving declaration that may not be accepted as

proof for the clainmed deduction or exclusion); Halle v.
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Comm ssioner, 7 T.C 245 (1946) (a taxpayer’s inconme tax return

is not self-proving as to the truth of its contents), affd. 175
F.2d 500 (2d Gir. 1949).

Pursuant to section 7491(a), the burden of proof as to
factual matters shifts to the Conm ssioner under certain
circunstances. Petitioner has neither alleged that section
7491(a) applies nor established his conpliance with the
substanti ation and recordkeepi ng requirenents. See sec.
7491(a)(2)(A) and (B). Petitioner therefore bears the burden of
proof. See Rule 142(a).

| . Dependency Exenpti on Deducti on

A taxpayer is entitled to a dependency exenpti on deduction
only if the clainmed dependent is a “qualifying child” or a
“qualifying relative” as defined under section 152(c) and (d).
Sec. 152(a). A qualifying child is defined as the taxpayer’s
child, brother, sister, stepbrother, or stepsister, or a
descendant of any of them Sec. 152(c)(1) and (2). The term
“child” includes a legally adopted individual and a foster child
pl aced in the care of the taxpayer by an authorized pl acenent
agency or by a court order. Sec. 152(f)(1). J.M is not a
qualifying child because he is not related to petitioner and is
not an adopted or foster child.

An individual who is not a qualifying child may still, under

certain conditions, qualify as a dependent if he or she is a
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qualifying relative. Sec. 152(a). Under section 152(d)(1), a
qualifying relative is an individual: (A) Wwo bears a qualifying
relationship to the taxpayer; (B) whose gross incone for the year
is less than the section 151(d) exenption anount; (C) who
receives over one-half of his or her support fromthe taxpayer
for the taxable year; and (D) who is not a qualifying child of
t he taxpayer or of any other taxpayer for the taxable year.

Section 152(d)(2)(A)-(H lists eight types of qualifying
rel ati onshi ps, seven of which involve various famli al
rel ati onshi ps which do not apply to the circunstances herein.
The eighth type of qualifying relationship applies to an
i ndi vidual, other than the taxpayer’s spouse, who has the sane
princi pal place of abode as the taxpayer and is a nenber of the
t axpayer’s household for the taxable year. Sec. 152(d)(2)(H)
In order for an individual to be considered a nmenber of a
t axpayer’s househol d, the taxpayer nust maintain the household
and both the taxpayer and the individual nmust occupy the
househol d for the entire taxable year. Sec. 1.152-1(b), I|ncone
Tax Regs. A tenporary absence fromthe household wll not
prevent an individual from being considered as living with the
t axpayer for the entire year. 1d. A taxpayer maintains a
househol d when he or she pays nore than one-half of the expenses
for the household. See sec. 2(b); Rev. Rul. 64-41, 1964-1 C. B

(Part 1) 84, 85.
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The Court is satisfied that J.M resided with petitioner and
had the sane principal place of abode as petitioner. The Court
is further satisfied that no individual other than petitioner
supported J.M and that the child had no other source of incone
or support besides his nedical care provided for by the State of
California.? Since J.M had no other source of incone or
support, we assune for purposes of the test that petitioner
provi ded nore than one-half of J.M’'s support as defined in
section 1.152-1(a)(2), Incone Tax Regs. Additionally, petitioner
paid rent and provided food for the hone; there is no evidence of
anot her source of mai ntenance of the household as defined in
section 1.2-2(d), Income Tax Regs. Thus, petitioner has
satisfied section 152(d)(1)(A)-(CO.

Section 152(d)(1)(D) requires a qualifying relative to be
neither the petitioner’s qualifying child nor the qualifying
child of any other taxpayer. As stated above, J.M is not
petitioner’s qualifying child; however, J.M is the qualifying
child of Ms. Mora. A qualifying child nust neet all of the
follow ng requirenents: (1) Bear a relationship to the taxpayer
such as son or daughter, (2) have the sanme principal place of
abode as the taxpayer for nore than one-half of the taxable year

(3) be under the age of 19, and (4) not provide nore than one-

2The record is void of any detail as to anpbunts expended for
medi cal care, and we decline to speculate as to the anounts
provi ded.
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hal f of his own support. Sec. 152(c). J.M is the qualifying
child of Ms. Mora because he is her son, Ms. Mora and J.M had
t he sane principal place of abode for nore than 6 nonths® (al beit
with petitioner) in 2007, J.M was 1 year old in 2007, and he did
not provide any of his own support. Thus Ms. Mora neets all four
requi renents for the year 2007

W are satisfied that petitioner provided and continued to
provi de, as of the date of trial, the vast magjority of J.M’s
support and care. However, since Ms. Mora is entitled to claim
J.M as her qualifying child for 2007 and J.M is not
petitioner’s biological child, nor has any agency placed the
child with him petitioner is not entitled to the cl ai ned
dependency exenption deduction for 2007. Sec. 152(d)(1)(D

We recogni ze that petitioner treated J.M as his child from
birth and, in fact, continued to so treat J.M after he |earned
that he was not J.M's biological father. The requirenents for a
dependency exenption deduction are conplex, and the definitions
of “qualifying child” and “qualifying relative” are replete with

multiple tests for qualification. Despite petitioner’s good

3Ms. Mora resided with petitioner fromat |east Apr. 26,
2006, to sonetinme in Cctober 2007. Additionally, petitioner
testified that she woul d nove back in with himfor periods before
April 2006 and after she left in Cctober 2007.

“The Form 8332 has no |l egal effect here, since the form
applies only in a situation where a noncustodial “parent” is
seeking to claima child for a dependency exenpti on.
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intentions of providing a home and support for J.M, petitioner
does not neet the tests set forth in the | abyrinth of subsections
enact ed by Congress.

1. Earned | nconme Credit

An eligible individual is entitled to a credit against his
Federal incone tax liability, calculated as a percentage
of his earned incone, subject to certain limtations. Sec.

32(a)(1); Rowe v. Comm ssioner, 128 T.C 13, 15 (2007).

D fferent percentages and anounts are used to cal cul ate the EIC
dependi ng on whether the eligible individual has no qualifying
children, one qualifying child, or two or nore qualifying

children. Sec. 32(b); Rowe v. Conm ssioner, supra at 15. A

“qualifying child” neans a qualifying child of the taxpayer as
defined in section 152(c). Sec. 32(c)(3)(A).

As previously discussed, J.M is not petitioner’s qualifying
child; thus, petitioner is not entitled to the EIC wth one
qualifying child for 2007.°
I1l. Child Tax Credit

Section 24(a) provides a credit with respect to each
qualifying child of the taxpayer. Section 24(c)(1l) defines the

term“qualifying child” as “a qualifying child of the taxpayer

5Since the tax return has not been nade part of the record,
we cannot opine as to the anmount of any EIC (w thout a qualifying
child) petitioner would be entitled to on the basis of his
i ncone.
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(as defined in section 152(c)) who has not attained age 17."°
The child tax credit may not exceed the taxpayer’s regul ar
tax liability. Sec. 24(b)(3). Wuere a taxpayer is eligible for
the child tax credit, but the taxpayer’s regular tax liability is
| ess than the ampbunt of the child tax credit potentially
avai | abl e under section 24(a), section 24(d) nmakes a portion of
the credit, known as the additional child tax credit, refundable.

Since J.LM is not petitioner’s qualifying child, petitioner
is not entitled to the child tax credit or the additional child
tax credit.

To reflect the foregoing,”’

Deci sion will be entered

under Rul e 155.

5The credit is reduced by $50 for each $1,000 (or fraction
t hereof) by which an individual’s nodified adjusted gross incone
exceeds $110,000 in the case of a joint return, $75,000 in the
case of an unmarried individual, and $55,000 in the case of a
married individual filing a separate return. Sec. 24(b).

‘Because petitioner nay be entitled to a lesser EIC as a
result of our conclusions, we will enter the decision under Rule
155.



