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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

KROUPA, Judge: This case arises froma request for relief
fromjoint and several liability under section 6015(f) for the
year 1993.! Respondent denied petitioner’s request for relief,

and petitioner tinely filed a petition. The issue for decision

1 All section references are to the Internal Revenue Code,
unl ess ot herw se i ndi cat ed.
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is whether petitioner is entitled to relief fromjoint and
several liability under section 6015(f). W hold that she is
not .
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the acconpanying exhibits are
incorporated by this reference. Petitioner resided in California
at the time she filed the petition.

Petitioner married M. Stolkin in 1981. They had one son in
1982 and a second son in 1985. The Stolkins enjoyed a relatively
lavish lifestyle, with live-in naids as well as pool and grounds
help. M. Stolkin earned over $100,000 a year as a pilot for
Federal Express, fornerly known as the Flying Tigers, and had
separate trust fund and oil incone.

The Stol kins’ only bank account was a joint checking account
into which M. Stolkin would transfer funds. Petitioner paid al
t he househol d expenses fromthe joint checking account. In
addition, she would pay all the invoices for any itens M.
Stol kin had purchased. Petitioner admtted that M. Stol kin was
a conpul sive spender and a shopaholic. She worried about his
spendi ng because she knew that they did not have the incone to
cover all their expenses and his purchases. M. Stolkin

purchased guns, a gun safe, a custom zed notor hone, and, at one
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poi nt, purchased a new truck every few nonths. He nmade no
efforts to conceal his excessive purchases from petitioner

The Stol ki ns experienced financial difficulties because
t heir expenses generally exceeded their inconme. The couple sold
their $2.2 mllion Beverly Hlls home in 1990 and relocated to a
$900, 000 home in Gai, California, to reduce costs. They used
$500, 000 of the proceeds fromthe Beverly Hills sale as a down
paynent (and thus had $500, 000 of equity) in the G ai house. The
house was titled in the nanmes of both petitioner and M. Stolkin.
The Stol kins continued to experience financial difficulties after
their nove to JQai. M. Stolkin’s spending habits exacerbated
the Stol kins' financial problens and strained their marriage.

The coupl e received a $220,000 distribution from M.
Stol kin's individual retirement account (IRA) in 1993, and
petitioner was aware of this. She discussed the distribution
with M. Stolkin before they received the noney, and she used the
nmoney to pay the expenses that were necessary to naintain the
confortable lifestyle to which the Stol kins had grown accust oned.
The Stol kins' marri age seened to be plagued with financial
probl ens, however, and eventually they filed for bankruptcy in

June 1994.°72

2 M. Stolkin continued to fail to nake nortgage paynents
and the Stolkins’ Qai hone was forecl osed after 1994.
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The Stolkins filed a joint Federal income tax return for
1993 on COctober 16, 1994, approximately 4 nonths after filing
bankruptcy.® The return for 1993 showed an $81, 559 t ax
under paynent that was attributable, in part, to the $220,000 | RA
distribution. Petitioner knew that there was an under paynent for
whi ch she was |iable, but petitioner did not assist with
preparation of the return, nor did she discuss the return with
M. Stol kin.

The Stol kins divorced in June 1995. The California divorce
court ordered M. Stolkin to pay petitioner $4,500 in nonthly
spousal support and a separate anount for child support.
Petitioner was earning $1,000 per nonth in wages at that tine.

In addition, petitioner received half of her husband' s Federal
Express pension and will be entitled to between $900 and $1000
per nonth fromthe pension when she reaches the age of 59%in
2009. M. Stolkin also agreed to hold petitioner harm ess from
the Federal inconme tax liability for 1993 as part of the divorce
settl enment.

Petitioner filed a request for section 6015 relief of
$55,473 in 2004, clainmng that a denial of relief would be
i nequi tabl e and woul d i npose undue hardship on her. Petitioner

asserted that nost of the tax liability was attributable to her

3 The Stolkins were granted two extensions for filing the
return for 1993.
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ex- husband’ s separate property and that at the tinme the return
was filed, petitioner reasonably believed her ex-husband woul d
pay the tax. Petitioner further asserted that it would be
inequitable to hold her Iiable for the underpaynment when her ex-
husband earned far nore than petitioner’s $60, 000 sal ary and when
petitioner had nortgage paynents to nake whil e her ex-husband
lived in property owned by his nother. At the tine she filed the
request for relief, petitioner owed a town house val ued at
$500, 000 with $80,000 in equity and | eased a BMV at $600 per
month. Petitioner was al so attending | aw school. Respondent
denied petitioner’s request for relief, and petitioner filed a
stand- al one petition to this Court.

Petitioner failed to tinely file a return for 1997.
Petitioner’s ex-husband has not filed a tax return for the past
12 years.

OPI NI ON

We are asked to deci de whet her respondent erred in denying
petitioner relief froman unpaid tax liability that was reported
sonme 4 short nonths after the Stolkins filed for bankruptcy.
Petitioner argues that, although she was aware there was an
under paynment, she reasonably believed that M. Stol kin would pay
t he under paynent as the taxes had al ways been paid in the past.

Petitioner further argues that it is inequitable to hold her
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I i abl e when the underpaynment was attributable to her ex-husband
and her ex-husband had the nmeans to pay it.

Only section 6015(f) applies as this case involves an
under paynent of taxes shown on a joint return for 1993.4 The
Comm ssioner has the discretion to relieve the spouse or formner
spouse of joint liability if, taking into account all the facts
and circunstances, it is inequitable to hold that spouse |iable
for any deficiency or unpaid tax. Sec. 6015(f); sec. 1.6015-
4(a), Inconme Tax Regs.

We begin with whether we have jurisdiction. This Court has
jurisdiction to determ ne whether section 6015(f) relief is
warranted after a request for relief has been denied by the
Comm ssioner. See sec. 6015(e)(1). The Court may consi der
evi dence outside the adm nistrative record when determ ni ng

whet her relief should be granted. Porter v. Conm ssioner, 130

T.C. __ (2008).
The Comm ssioner has outlined procedures for determ ning
whet her a requesting spouse qualifies for equitable relief under

section 6015(f). See Rev. Proc. 2003-61, 2003-2 C. B. 296. The

4 Married taxpayers who elect to file a joint return are
jointly and severally liable for the entire tax due. See sec.
6013(d)(3). A spouse or forner spouse may petition the
Comm ssioner for relief fromjoint and several liability in
certain circunstances. See sec. 6015(a). |In cases involving an
under paynent of tax, as here, sec. 6015(b) and (c) does not apply
but equitable relief may be avail abl e under subsec. (f). Sec.
1.6015-4, Inconme Tax Regs.; Rev. Proc. 2003-61, sec. 2.04, 2003-2
C. B. 296, 297
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requesti ng spouse must neet seven threshold conditions before the
Comm ssioner will consider a request for relief. Rev. Proc.
2003-61, sec. 4.01, 2003-2 C.B. at 297. The parties agree that
petitioner has nmet the prelimnary requirenents for relief.

| . Safe Harbor for Section 6015(f) Reli ef

We now turn to whether petitioner satisfies the three
conditions of a safe harbor under section 6015(f) that the

Conmi ssi oner has established. See Gonce v. Commi ssioner, T.C

Meno. 2007-328; Billings v. Conmi ssioner, T.C. Mnop. 2007-234;

Rev. Proc. 2003-61, sec. 4.02, 2003-2 C.B. at 298. Equitable
relief will ordinarily be granted if the requesting spouse
fulfills all three conditions of the safe harbor. The parties
agree that petitioner satisfies the condition that she is no

|l onger married to M. Stolkin. 1d. sec. 4.02(1)(a). In dispute
is whether (a) petitioner at the time of signing the return had
no know edge or reason to know that M. Stol kin would not pay the
tax liability, and (b) petitioner would suffer econom c hardship
if relief is not granted. See id. sec. 4.02(1)(b) and (c). W
address these two conditions in turn to determ ne whether
petitioner comes wthin the safe harbor.

A. Petitioner Had Know edge or Reason To Know That M.
Stolkin Would Not Pay the Liability

Respondent argues that it was not reasonable for petitioner

to think that M. Stolkin would pay the tax only 4 nonths after
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filing for bankruptcy. W agree. Petitioner had reason to
believe at the tinme she signed the return that her ex-husband
woul d not pay the joint inconme tax liability. Moreover, we have
consistently found that a requesting spouse’s know edge of the
couple’s financial difficulties deprives the requesting spouse of
reason to believe that his or her ex-spouse will pay the tax

litability. Gonce v. Conmm ssioner, supra; Butner v. Conmm Ssioner,

T.C. Meno. 2007-136.

The Stol kins' financial difficulties throughout their 14-

year marriage shoul d have put petitioner on notice that M.

Stol kin would not pay the tax liability. M. Stolkin did not

hi de his shopaholic tendencies frompetitioner. NMbreover,
petitioner was aware that the couple’s expenses exceeded their

i ncone because she paid the househol d expenses and all the bills,
including bills for M. Stolkin's “toys.” W agree with
respondent that petitioner’s testinony that she believed her ex-
husband woul d pay the tax liability is disingenuous given
petitioner’s knowl edge of the Stolkins’ financial difficulties
and her ex-husband’s financial irresponsibility.

We also reject petitioner’s argunent that it was reasonabl e
for her to assune that M. Stolkin would pay the tax liability
with the $500, 000 of equity they had in the g ai house. First,
the relevant date for determ ning the requesting spouse’s

knowl edge is the tinme at which he or she signs the tax return.
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See Rev. Proc. 2003-61, sec. 4.02(1)(b). Second, any refinancing
woul d have to have involved petitioner because her nane was on
the title to the G ai property. Petitioner did not provide any
evi dence that she assisted her ex-husband with obtaining a hone
equity loan. Mreover, M. Stolkin's history of spending beyond
the couple’s neans belies petitioner’s alleged belief. W
therefore find that petitioner had reason to know at the tinme she
signed the return that her ex-husband would not pay the joint tax
liability.

B. Petitioner WIIl Not Suffer Econom c¢ Hardship If Relief
| s Denied

W& now address whet her petitioner will suffer economc
hardship if relief is denied. W find that she will not. A
deni al of section 6015(f) relief inposes economc hardship if it
prevents the requesting spouse frombeing able to pay his or her

reasonabl e basic living expenses. Butner v. Conmm SSioner, supra,;

Sec. 301.6343-1(b)(4)(i), Proced. & Adm n. Regs. Reasonable
basic living expenses are based on the taxpayer’s circunstances
but do not include ambunts needed to maintain a | uxurious
standard of living. Sec. 301.6343-1(b)(4)(i), Proced. & Adm n.
Regs. Rel evant circunstances include the taxpayer’s age, ability
to earn an inconme, nunber of dependents and status as a
dependent. Sec. 301.6343-1(b)(4)(i1)(A), Proced. & Adm n. Regs.

The amount of property available to satisfy the taxpayer’s
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expenses is also a relevant factor. Butner v. Conm Ssioner,

supra; sec. 301.6343-1(b)(4)(ii)(D), Proced. & Adm n. Regs.

Petitioner was receiving $4,500 in nonthly spousal support
and $1,000 per nmonth in salary at the tinme she filed the request
for relief in the amount of $55,473. Petitioner had assets
avai lable to satisfy the tax liability, including a $500, 000
t ownhouse with $80, 000 of equity and an interest in her ex-
husband’ s pension. Petitioner’s nonthly expenses included $600
monthly | ease paynents on a BMN  Furthernore, respondent
determ ned that, based on petitioner’s spousal support and
sal ary, petitioner had nonthly di sposable income of $600 which
coul d have been applied to the tax liability.

Petitioner argues that she would suffer econom c hardship if
she were held liable for the joint tax liability but her husband
woul d not. Petitioner argues that her ex-husband, unlike her,
has no nont hly housi ng expense because he lives in a place owned
by his nother. In addition, he earns nuch nore than petitioner.
We find these factors irrelevant. This Court was not asked to
deci de who shoul d bear the burden of the tax liability. |nstead,
our focus is on whether petitioner is entitled to relief fromthe
ltability. W find that petitioner had the neans to nake nonthly
paynents to reduce the tax liability and that denying her relief

wi |l not inpose econom ¢ hardship on her.
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1. Bal ancing Test for Determ ni ng Whet her Section 6015(f)
Equi table Relief Wuld Be Appropriate

When a requesting spouse fails to satisfy the safe harbor
condi tions, the Comm ssioner may determ ne through a bal anci ng
test whether equitable relief is appropriate. The Conm ssioner
has listed relevant positive, neutral, and negative factors to be
wei ghed by the Conm ssioner in determning relief. See Rev.

Proc. 2003-61, sec. 4.03, 2003-2 C.B. at 298. The factors

i ncl ude whet her the requesting spouse (1) had know edge or reason
to know that the nonrequesting spouse would not pay the inconme
tax liability; (2) would suffer economc hardship if relief were
denied; (3) conplied with incone tax laws in years after the year
at issue; (4) received significant econom c benefit fromthe
items giving rise to the liability; (5) was abused by the

nonr equesti ng spouse; and (6) was in poor health when signing the
return or requesting relief; and (7) whether the nonrequesting
spouse had a legal obligation to pay the outstanding liability.
Id. sec 4.03(2). The list is nonexhaustive and no single factor
is determnative. |d. W address each of the factors in turn.

A. Knowl edge That Petitioner’s Ex-Spouse Wuld Not Pay the
Liability

We have al ready explained our finding that petitioner did
not have reason to believe that her ex-husband would pay the tax

liability. This factor wei ghs against relief.
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B. Econoni c Hardship

We have al ready explained our finding that a denial of
relief would not inpose economi c hardship on petitioner. This
factor wei ghs against relief.

C. Compliance Wth Tax Laws After 1993

Petitioner admts that she failed to tinmely file a return
for 1997. This factor weighs against relief. Petitioner urges
us to consider her conpliance with tax laws in conparison with
her ex-husband’s failure to conply with tax laws for the past 12
years. W find petitioner’s ex-husband’s | ack of conpliance to
be irrelevant. It does not shift the balance in favor of relief.

D. Econonic Benefit Fromltens Gving Rise to Liability

A significant benefit for purposes of section 6015(f) is any
benefit in excess of normal support. Sec. 1.6015-2(d), I|ncone
Tax Regs. Respondent concedes that there is no evidence that
petitioner benefited significantly fromthe unpaid tax liability.
We agree with respondent and find this factor weighs in favor of
relief.

E. Abuse by Nonrequesti ng Spouse

Petitioner argues that her ex-husband' s financi al
irresponsibility constituted a form of enotional abuse agai nst
petitioner. W have indicated, however, that nonphysical abuse
will weigh in favor of relief only where it is severe enough to

i ncapacitate a requesting spouse in the sane manner he or she
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woul d be incapacitated by physical abuse. N hiser v.

Conmi ssioner, T.C. Menp. 2008-135. There is no evidence that

petitioner’s ex-husband s spending incapacitated petitioner to
that extent or that his spending was greater in 1993 than when
their marriage began. W find this factor to be neutral.

F. Poor Health

Petitioner did not allege that she was in poor health when
she signed the petition. Respondent determ ned that this factor

is neutral, and we have no information to find ot herw se.

G Nonrequesting Spouse’'s Legal Obligation To Pay Liability

Petitioner argues that she should be relieved of liability
for the tax underpaynent because the divorce agreenent
specifically required her ex-spouse to pay the underpaynent for
1993. Respondent does not question the validity of the
California court order. A legal obligation to pay is not a
persuasive factor in favor of relief, however, if the requesting
spouse had reason to believe upon entering the agreenent that it
woul d not be upheld by the nonrequesting spouse. Rev. Proc.
2003-61, sec. 4.03(2)(a)(iv), 2003-2 C.B. at 298. Petitioner was
aware of her ex-husband s tendency to spend beyond his neans. W
find that petitioner had reason to believe, at the tine the
di vorce agreenent was issued in 2001, that her ex-husband would
not pay the underpaynent. Thus, petitioner’s ex-husband s |egal

obligation under the divorce agreenent does not weigh in favor of
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relief. W agree with respondent that M. Stolkin s |egal

obligation to pay the tax liability is a neutral factor.

H. Additional Factors Cited by Petitioner

Petitioner cites two additional factors that we do not find
to be persuasive. First, petitioner argues that it is
inequitable to deny her relief because the underpaynent is
attributable in part to the separate property of her ex-husband.
Petitioner was aware of the underpaynent and agreed to joint and
several liability with M. Stol kin when she signed the return
however, and she could have filed a married filing separate
return. Petitioner argues further that the IRA distribution was
the separate property of M. Stolkin. W agree with respondent
that the I RA distribution became conmunity property once it was
commngled in the Stol kins’ joint checking account. See Gee v.

Comm ssioner, 127 T.C. 1, 4-5 (2006). W find these additional

factors to be neutral.

[11. Concl usion

After taking into account all the facts and circunstances
presented, we find that petitioner is not entitled to equitable

relief under section 6015(f).

To reflect the foregoing,

Deci sion will be entered for

respondent.



