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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the time that the petition was filed.! The decision to
be entered is not reviewable by any other court, and this opinion

shoul d not be cited as authority.

1 Unl ess otherwi se indicated, all subsequent section
references are to the Internal Revenue Code in effect for 2001,
the taxable year in issue.
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Respondent determ ned a deficiency in petitioners’ Federal
income tax of $1,398 for the taxable year 2001.

The issues for decision are: (1) Wether petitioners are
entitled to a dependency exenption deduction for petitioner’s
son, Shane Onen Stone (Shane). (References to “petitioner” in
the singular are to petitioner Franco Robert Stone.) W hold
that they are not. (2) Whether petitioners are entitled to a
child tax credit for Shane. W hold that they are not.

Backgr ound

Sonme of the facts have been stipulated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts and acconpanying exhibits. At the tinme that the petition
was filed, petitioners resided in Lakewood, Washi ngton.

Before his marriage to petitioner Linda N. Stone, petitioner
was married to Laurie F. Stone (Laurie). Petitioner and Laurie
had two children, Shane, born June 29, 1986, and Chri stopher
Robert Stone, born May 12, 1975.

On August 23, 1989, petitioner and Laurie were divorced
pursuant to a Decree of Dissolution of Marriage (divorce decree)
entered by the Pierce County Superior Court of the State of
Washi ngton (the Superior Court). |In the divorce decree,
petitioner and Laurie were granted joint custody of the children.
The divorce decree made no provision for the paynent of child

support. Wth respect to the dependency exenption, the divorce



decree provided as foll ows:

G EXEMPTIONS. Each parent shall be entitled to
claimone mnor child as an exenption for IRS reporting
purposes until the oldest is no |onger dependent and
then shall alternate for the youngest until no | onger
dependent. The other parent shall execute any
appropriate fornms for this purpose.

Sonetinme in 1994, Laurie becane unenpl oyed and began to
receive financial assistance fromthe Aid For Dependent Children
(AFDC) program On Novenber 17, 1994, the Superior Court issued
an Order of Child Support (order) directing petitioner to nmake
child support paynments to Laurie on behalf of Shane.? Both
petitioner and Laurie signed the order. Wth respect to the
dependency exenption, the order provided as foll ows:

3.16 | NCOVE TAX EXEMPTIONS: The father shall be

entitled to the incone tax dependency exenption
for Shane Stone for so long as nother is

unenpl oyed, at which tinme the issue shall be
reviewed by the court. [Enphasis added.]

At trial, petitioner testified that the intent of this paragraph
was that, in 1994, Laurie “was unenployed and it would be nuch
nore beneficial” to petitioner to claimthe dependency exenption
deduction. This order was still in effect for the taxable year

2001.

2 Although the order did not nodify custodial rights
concerni ng Shane, petitioner testified that Laurie obtained
cust ody of Shane because she needed to have a dependent in order
to receive AFDC paynents.
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At trial, petitioner admtted that he was Shane’'s
noncust odi al parent during the year in issue.® 1In 2001, Shane
resided with Laurie in South A ynpia where he attended high
school. At various tines throughout the year, however, Shane
would freely visit petitioner in Tacoma, which was approxi mately
25 mles north of Aynpia. Wen asked by the Court whet her
Laurie was enpl oyed or unenployed in 2001, petitioner replied:
“Honestly and truthfully, | don't know.”

Petitioners tinely filed a joint Federal income tax return
for 2001. On their return, petitioners clained a dependency
exenption deduction and a child tax credit for Shane.
Petitioners attached a copy of the order to their return.

In the notice of deficiency, respondent disallowed
petitioners’ clainmed dependency exenption deduction and child tax
credit for Shane because:

there is a stipulation in the Child Support Agreenent.

When there is a stipulation the custodial parent nust

sign a Form 8332 Rel ease of C aimof Exenption for

Child of Divorced or Separated Parents.

Petitioners tinely filed a petition with this Court

chal l enging the notice of deficiency. |In the petition,

petitioners state: “ENTITLEMENT TO RELI EF - The Court Order from

® Inthis opinion, we refer to the parent havi ng physical
custody for the greater part of the year as the custodial parent
and to the parent who is not the custodial parent as the
noncust odi al parent. See sec. 152(e).
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my divorce is clear that | amentitled to the exenption for
Shane. " *

Di scussi on®

A. Dependency Exenpti on Deducti on

In general, a taxpayer nmay deduct a dependency exenption for
a dependent over half of whose support is provided by the
taxpayer. Secs. 151(a), (c)(1), 152(a). In the case of divorced
or separated parents, however, special rules determ ne which
parent may claima dependency exenption for a dependent. See
sec. 152(e). As relevant to the present case, section 152(e)(2)
al l ows the noncustodi al parent to clai mthe dependency exenption
for a child if the custodial parent signs a witten declaration
rel easing his or her claimto the deduction, and the noncust odi al
parent attaches the declaration to his or her tax return.

The declaration required by section 152(e)(2) nust be made
on either Form 8332, Release of Cdaimto Exenption for Child of

Di vorced or Separated Parents, or on a statenent conformng to

4 Notwithstanding the fact that petitioner refers,
i nt erchangeably, to the divorce decree and the order, the parties
have proceeded as if the order is the controlling docunent
because it is the nost recent court order concerning the
dependency exenption. W find nothing under the |aw of the State
of Washington to indicate to the contrary. Accordingly, we find
that the order controls the disposition of this case.

> W decide this issue without regard to the burden of
proof. Accordingly, we need not decide whether the general rule
of sec. 7491(a)(1l) is applicable in this case. See Hi gbee v.
Comm ssioner, 116 T.C 438 (2001).
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t he substance of that form MIller v. Commi ssioner, 114 T.C.

184, 189 (2000); sec. 1.152-4T(a), Q%A-3, Tenporary I|Incone Tax
Regs., 49 Fed. Reg. 34459 (Aug. 31, 1984). Form 8332 requires
the followng information: (1) The nane of the child or children;
(2) the applicable tax year or years; (3) the custodial parent’s
signature and the date of signature; (4) the custodial parent’s
Soci al Security nunber; (5) the noncustodial parent’s nane; and
(6) the noncustodial parent’s Social Security nunmber. *“The
exenption may be rel eased for a single year, for a nunber of
specified years (for exanple, alternate years), or for all future
years, as specified in the declaration.” Sec. 1.152-4T, QQQA-4,
Tenporary I ncone Tax Regs., 49 Fed. Reg. 34459 (Aug. 31, 1984).
In the instant case, petitioner admts that he was Shane’s
noncust odi al parent during the taxable year 2001. It follows,
therefore, that petitioners may be entitled to the dependency
exenption if they attached to their 2001 tax return a witten
decl aration as required under section 152(e)(2). Petitioners
contend that the order, which they attached to their 2001 tax

return, constitutes a witten decl arati on under Bolti nghouse v.

Commi ssioner, T.C Meno. 2003-134. Accordingly, we nust decide
whet her the order constitutes a witten declaration under section
152(e) (2).

In Boltinghouse v. Comm ssioner, supra, the taxpayers

attached to their return a copy of a separation agreenent, which
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was signed by both the custodial and noncustodi al parents. The

separation agreenent unconditionally granted the noncust odi al

parent the dependency exenption. The Court held that the
separation agreenent net the requirenents of a witten

decl aration under section 152(e)(2) because it conforned in
substance to Form 8332.

Simlar to the separation agreenent in Boltinghouse v.

Conm ssi oner, supra, petitioners contend that the order is signed

by the custodial parent. Sinply because the custodial parent
signed the order, however, does not end the analysis. The order
must conformin substance to Form 8332.

Unli ke the separation agreenent in Boltinghouse v.

Conm ssi oner, supra, the order at issue is conditional; nanely,

that petitioner “is entitled to the incone tax dependency

exenption for Shane Stone for so long as nother is unenployed, at

which time the issue shall be reviewed by the court.” (Enphasis
added.) Consequently, this |anguage creates an anbiguity as to
what tax years are applicable by limting petitioner’s
entitlement to the dependency exenption upon the fulfillnment of a
condi tion; nanely, that Laurie is unenployed.® Mreover, this
condi tional requirenent suggests that Laurie’ s unenpl oynent

status may change year-to-year, such that petitioner’s

6 W note that petitioners presented no evidence to the
Court, and had no know edge, whether Laurie was unenployed in
2001.
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entitlenent to the dependency exenption is subject to change each
year. As such, the order does not conformin substance to Form
8332 because it fails to state with specificity the applicable
tax year or years for which petitioner is entitled to the
dependency exenpti on.

Therefore, we find that the order does not constitute a
written declaration under section 152(e)(2). Accordingly,
petitioners are not entitled to a dependency exenption deduction
for Shane in the taxable year 2001.” Respondent’s determ nation
on this issue is sustained.

B. Child Tax Credit

Section 24(a) provides that a taxpayer may claima credit
for “each qualifying child”. A qualifying child is defined,
inter alia, as any individual if “the taxpayer is allowed a
deduction under section 151 with respect to such individual for
the taxable year”. Sec. 24(c)(1)(A). For the reasons stated
above, petitioners nmay not claima dependency exenption deduction
for Shane under section 151, and, therefore, they may not claima
child tax credit. Respondent’s determnation on this issue is

sust ai ned.

" At trial, petitioner testified that he and Laurie had a
civil relationship, and he suggested that Laurie mght be willing
to execute a Form 8332. For future tax returns, if Laurie were
to properly conplete and execute a Form 8332 rel easing her claim
to the dependency exenption, and if petitioners were to attach
such formto their return, then, at |least for the taxable year or
years subject to such form petitioners m ght succeed in avoi di ng
the issues that have arisen in the present case.



C. Concl usion

We have considered all of the other argunments nade by the
parties, and, to the extent that we have not specifically
addressed them we conclude they are without nerit.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be

entered for respondent.




